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United States Court of Appeals 

Fob the District of Columbia Cibcuit 


No. 10,503 


AMERICAN COMMERCIAL COMPANY, INC., 

Appellant , 

v. 

U. S. OFFICERS AND NON-COMMISSIONED OFFI¬ 
CERS CLUB, EUROPEAN THEATRE, an unincor¬ 
porated association, et al., Appellees. 

\ 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The complaint in the District Court was for recovery of 
damages for breach of contract by the defendant. The 
United States District Court for the District of Columbia 
had jurisdiction by virtue of Title 11, Section 305, 306 of 
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the District of Columbia Code (1940 Ed.) and Title 28, 
Section 1331, United States Code. The amount in contro¬ 
versy exclusive of interest and costs exceeds $3,000.00. 
(J. A. 2, 22) This Court has jurisdiction to review the 
judgment by virtue of Title 11, Section 101 of the District 
of Columbia Code (1940 Ed.). 

STATEMENT OF CASE. 

The amended complaint filed herein sets forth a claim 
for relief against the defendant association based upon 
breach of contract. The plaintiff, American Commercial 
Company, a corporation, brought an action against the 
defendant, “U. S. Officers and Non-Commissioned Officers 
Club, European Theatre,” a voluntary, unincorporated 
association of Army personnel organized for the conveni¬ 
ence, recreation and social welfare of its members stationed 
in the European Theatre of War. It was alleged that this 
unincorporated association existed under the authority of 
Army regulations promulgated in the District of Columbia 
by the Secretary of War and the Secretary of National 
Defense, and is composed of an aggregate membership be¬ 
lieved to be in excess of 100,000 officers and enlisted men 
in the Army of the United States too numerous to be named 
individually. 

It was claimed that on or about July 22, 1946, and Oc¬ 
tober 25,1946, plaintiff and defendant entered into certain 
written contracts whereby the plaintiff undertook to fur¬ 
nish wines and cognac to be manufactured and bottled 
specially for the defendant. The defendant agreed to ac¬ 
cept and pay for this merchandise in stipulated quantities 
and sums. It was further alleged that the defendant 
wrongfully refused to accept and pay for certain ship¬ 
ments, although plaintiff had performed all of the condi¬ 
tions required on its part and that, accordingly the plain¬ 
tiff was damaged in the sum sought to be recovered in the 
present action. (J. A. 3, 4, 23, 24) 
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Service of process, consisting of a summons and copy of 
the complaint, was had by serving James Forrestal, Secre¬ 
tary of Defense, Kenneth C. Royall, Secretary of the Army, 
William H. Draper, Jr., Undersecretary of the Army, 
Major General Thomas B. Larkin, the Quartermaster Gen¬ 
eral, and Lt. Col. Ellsworth P. Hardenbergh, and Lt. Col. 
H. R'. Greenlee, all of whom are alleged to be supervisory 
officials over the acts and conduct of the unincorporated 
association. (J. A. 12, 14) 

The individual defendants were named solely for the 
purpose of acquiring jurisdiction over the defendant asso¬ 
ciation. Judgment is sought only against the defendant 
association and not against the individual defendants. 

Motions on behalf of the association to dismiss the com¬ 
plaint and the amended complaint were filed on the ground^ 
of (a) improper venue; (b) lack of jurisdiction over thb 
person; and (c) lack of jurisdiction of the subject matteil 
(J. A. 15, 25) The individuals upon whom service was obr 
tained filed motions to dismiss on the ground that they, 
being only agents, were not proper parties defendant^ 
(J. A. 14, 26) These motions were sustained by the lowef 
Court. (J. A. 21, 22, 27) No reason for the dismissal wa^; 
given and it is assumed that the Court acted on the basis 
of all grounds urged by the defendants. 

STATUTES, RULES AND REGULATIONS. 

The material statutes, rules and regulations are quoted 
herein as follows: 

Statutes. 

I 

4 United States Code 15(b), 54 Statutes 1060, (October 9, 
1940): 

“A person shall be deemed to be an authorized pur¬ 
chaser under this section only with respect to pur-i 
chases which he is permitted to make from commis-[ 
saries, ship’s stores, or voluntary unincorporated or-| 
ganizations of Army or Navy personnel, under regu¬ 
lations promulgated by the Secretary of War or the 
Secretary of the Navy.” 
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18 United States Code 88,35 Statutes 1096 (March 4,1909): 1 

“If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to such 
conspiracy shall he fined not more than $10,000, or im- ! 
prisoned not more than two years, or both.’’ 

28 United States Code 1391 (September 1,1948): j 

“(c) A Corporation may be sued in any judicial dis- 1 
trict in which it is incorporated, or licensed to do busi¬ 
ness or is doing business, and such judicial district 
shall be regarded as the residence of such corporation , 
for venue purposes. 

and 

(d) an alien may be sued in any district. ’’ 

28 United States Code 1400 (September 1,1948): 

“(a) Civil actions, suits or proceedings arising under 
any Act of Congress relating to copyrights may be in¬ 
stituted in the District in which the Defendant or his 
agent resides or may be found. 

(b) Any civil action for patent infringement may be 
brought in the judicial district where the defendant 
resides, or where the defendant has committed acts of 
infringement, and has a regular and established place 
of business.” 

28 United States Code 1404 (September 1,1948): 

“(a) For the convenience of parties and witnesses, in | 
the interest of justice, a District Court may transfer 
any civil action to any other district or division where 
it might have been brought. 

(b) Upon motion, consent or stipulation of all parties, 
any action, suit or proceeding of a civil nature or any 
motion or hearing thereof, may be transferred, in the 
discretion of the Court, from the division in which 
pending to any other division in the same district. 
Transfer of proceedings in rem brought by or under 
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this section without the consent of the United Stages 
where all other parties request transfer. 

(c) A District Court may order any civil action to be 
tried at any place within the division in which it is 
pending.’ * 

28 United States Code 1406 (September 1,1948): 

“ (a) The district court of a district in which is filed a 
case laying venue in the wrong division or district 
shall transfer such case to any district or division in 
which it could have been brought.” 

28 United States Code 1694 (September 1,1948): 

“In a patent infringement action commenced in a dis¬ 
trict where the defendant is not a resident but has a 
regular and established place of business, service of 
process, summons or subpoeana upon said defendant 
may be made upon his agent or agents conducting said 
business.” 

Rules. 

I 

Rule 17(b)(1) Federal Rules of Civil Procedure: 

“ (1) that a partnership or other unincorporated asso¬ 
ciation, which has no such capacity by the law of such 
state, may sue or be sued in its common name for the 
purpose of enforcing for or against it a substantive 
right existing under the Constitution or laws of the 
United States.” 

Rule 23(a) Federal Rules of Civil Procedure: 

“ (a) Representation. If persons constituting a class 
are so numerous as to make it impracticable to bring 
them all before the court, such of them, one or moite, 
as will fairly insure the adequate representation of all 
may, on behalf of all, sue or be sued, when the char¬ 
acter of the right sought to be enforced for or against 
the class is 

(1) joint, or common, or secondary in the sense that 
the owner of a primary right refuses to enforce that 
right and a member of the class thereby becomes en¬ 
titled to enforce it; 


i 
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(2) several, and the object of the action is the ad¬ 
judication of claims which do or may affect specific 
property involved in the action; or 

(3) several, and there is a common question of law 
or fact affecting the several rights and a common 
relief is sought. 77 


Regulations. 

Army Regulation 210-60, Section 2, Paragraph 4 (a): 

“Establishment.—a. Under the authority contained in 
these regulations post, camp, station, or installation 
commanders, with the approval of the commanding 
general of the appropriate major command, may au¬ 
thorize the establishment of a post officers 7 or non¬ 
commissioned officers 7 club when such action is in the 
interest of the service. 77 

Army Regulation 210-60, Section 2, Paragraph 8: 

“Legal Status. Clubs governed by these regulations 
are integral parts of the military establishment, are 
wholly owned instrumentalities, and are entitled to the 
immunities and privileges of such instrumentalities ex¬ 
cept as otherwise directed by the War Department. 77 

Army Regulation 210-60, Section 4, Paragraph 23 (c): 

“Accounting records will be retained for three years 
after the date of the last audit involving such records 
and will then be destroyed unless with respect to any 
entry or omission of an entry, a civil claim, criminal 
action, or military disciplinary action has been initi¬ 
ated. In the latter event, such records will be main¬ 
tained until appropriate action with respect thereto has 
been finally settled. 77 

Army Regulation 210-60, Section 4, Paragraph 28: 

“28. Contracts—a. Under the provision of these reg¬ 
ulations the secretary is the contracting party for the 
‘club, 7 and he is authorized to execute contracts obli¬ 
gating the ‘Club 7 . 
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b. All contracts and agreements to which post clubs 
are parties will contain, when applicable, the statement 
that such contracts will be terminated when a club is 
liquidated, or for other reasons at the option of the 
club. 


c. Contracts on behalf of a post club will not cover 
periods of more than 1 year without the approval of the 
commanding general of the appropriate command. 

d. Proposed concession contracts will be submitted lj>y 
the post commander to the commanding general of the 
appropriate command for approval 


e. All contracts involving future performance will lj>e 
reduced to writing, signed by the contracting parties, 
and filed in the records of the 4 Club ’. 

f. * Club * contracts are solely the obligation of the 
< Club \ They are not government contracts and the dis¬ 
tinction between club contracts and government con¬ 
tracts will be observed and clearly indicated at all 
times. 

g. No contract will be executed by the secretary with¬ 
out the prior approval of the Board of Governors and 
the post commander. ,, 


STATEMENT OF POINTS. 

1. The Court erred in sustaining the motions to dismiss tlfe 
amended complaint. 

2. The Court erred in holding that it had no jurisdiction 
over the defendant. 

3. The Court erred in holding that venue was improper. 

4. The Court erred in holding that it lacked jurisdiction 
over the subject matter. 

5. The Court erred in not holding that venue was proper. 

6. The Court erred in not holding that it had jurisdiction 
over the defendant. 

7. The Court erred in not holding that it had jurisdiction 
over the subject matter. 
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SUMMARY OF ARGUMENT. 

L 

Dependant Association, Being a Voluntary - Association 
of Military Personnel, Conducted for the Benefit of Its 
Members Only and for Whose Contracts and Obligations 
the United States is Expressly Not Responsible, is Not a 
Government-Owned Instrumentality so as to Require 
Consent to be Sued. 


n. 

An Unincorporated Association is a Jural Entity 
Suable in the Judicial District of Its Creation Wherein 
Its Principal Supervisory Personnel May be Served With 
Process and Which Service is Sufficient to Give the As¬ 
sociation Knowledge of the Action and an Opportunity 
to Defend. 

m. 

Service of Summons and Copies of the Complaint Upon 
Officials Having Directive and Supervisory Power Over 
the Association was Sufficiently Calculated to Give 
Proper Notice of the Action to the Association Through 
Those Officials Standing in Such a Representative 
Capacity With Relation to the Association as to Make It 
Reasonable to Suppose That Notice Would be Given to 
the Defendant Association. 

IV. 

Directive Power was Exercised by the Secretary of 
Army, Under Whose Regulation the Association Was 
Created, and Service of Summons Upon Him was Ac¬ 
cordingly Made Upon a Representative Standing in Such 
a Relation to the Association That It was Calculated to 
Give Notice of the Suit to the Defendant. 
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V. 


Refusal to Permit Plaintiff to Main tain Its Action 
Within the District of Columbia Would Deprive It of 
the Due Process Guaranteed Under the United States 
Constitution Since There is No Other Forum Where the 
Present Issue Can be Litigated. 


Venue No Longer Being Grounds for Dismissal Under 
the New Title 28 of the United States Code, the District; 
Court Should Have Transferred the Action to the Ap¬ 
propriate Judicial Court Having Jurisdiction if It Found 
That Venue was Not Proper. 

ARGUMENT. 

L 

Defendant Association, Being a Voluntary Association of 
Military Personnel, Conducted for the Benefit of its Mem¬ 
bers Only and for Whose Contracts and Obligations the 
United States is Expressly Not Responsible, is Not a Gov¬ 
ernment-Owned Instrumentality so as to Require Consent 
to be Sued. 

Defendants contend that the Officers Club against whom 
a money judgment is sought is a governmental function and 
accordingly cannot be sued without consent. It is, of course, 
fundamental that a sovereign cannot be sued without its 
consent. It is plaintiff’s position, however, that the present 
defendant, the unincorporated association, is not such a 
governmental agency. 

The defendant Club was organized pursuant to Army} 
Regulations 210-60. (supra, p. 6) Defendants concede the j 
validity under which the * ‘Club” was organized and oper-j 
ated. Valid Army Regulations promulgated under author- J 
ity of Congress granted to the Secretary of Defense and j 
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the Secretary of the Army are regarded in the same light 
as statutes of the United States. Standard Oil of Calif, v. 
Johnson, 316 U. S. 481, 62 S. Ct. 1168, 86 L. Ed. 1611. 

Regulation No. 210-60, Section 4, Paragraph 23(c) 
(supra, p. 6) contemplates the possibility of a civil action 
against the * 1 Club ’ ’. 

Defendants in their argument relied upon Section 2, Par¬ 
agraph 8 of the Regulation, (supra, p. 6) which is here 
repeated: 

“Legal Status. Clubs governed by these regulations 
are integral parts of the military establishment, are 
wholly owned instrumentalities, and are entitled to the 
immunities and privileges of such instrumentalities 
except as otherwise directed by the War Departments 

It will be observed, however, that the defendants over¬ 
looked Section 4, Paragraph 28, particularly sub-sections 
(f) and (g) thereof (supra, p. 7) which provide that t 
contracts entered into by the club shall be those of the i 
club and not of the government. These regulations also 
provide for a scheme of supervision. The regulations, i 
therefore, specifically negate the argument that contracts 
of the association are government contracts (supra, p. 7). ! 

The claim of “governmental function” insofar as the con- ! 
tractual obligations of the “Club” are concerned is not 
tenable. 

Defendants also rely upon Section 3 of the Act of October 
9, 1940, 54 Statutes 1060, 4 United States Code 15 (b) 
(supra, p. 3). That section, however, applies only to 
the exemption from tax of a purchaser securing supplies ! 
from a commissary ship’s store or voluntary unincorpo¬ 
rated organizations of Army and Navy personnel. It bears 
no light on the present issue as to whether or not the unin- i 
corporated association here can or cannot be sued in the 
United States District Court. 

Defendants in the Court below also depended upon the 
case of Standard Oil Co. v. Johnson , supra. The ques¬ 
tion involved in that case was whether a gasoline tax by 
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ra- 


i 

the State of California was applicable to post exchange^ in 
that State. Nothing in that case is analogous to the issues 
presented in the instant case. 

The attention of the Court is respectfully called to Pa 
graph Eight of the contract entered into by the plaintiff and 
defendant providing that the laws of the United States 
as interpreted by the Federal Courts shall govern the con¬ 
tract. (J. A. 10) 

We thus not only have a contractual provision to the 
effect that a dispute shall be heard and determined in the 
United States Federal Courts, but, in addition, specific 
Army regulations, having the force of law (Standard Oil 
Co. v. Johnson ), and providing that the United States would 
not assume liability for contracts of the “Club,” and fur¬ 
ther that contracts of the club would solely constitute an 
obligation of the club and would not be assumed by the 
government. Consequently, if the United States saw fit by 
Regulations to disclaim assumption of the obligations of the 
club, there can only be one logical conclusion, namely, that 
these obligations are considered in the nature of private 
obligations, and not of the sovereign. Since the shield of 
sovereignty was expressly withdrawn, the only recourse 
open in this case is the bringing of action in an appropriate 
court having jurisdiction. 

When the Government acts through private corporate 
instrumentalities, it is governed by the rules governing pri- 
ate persons. U. S. v. Skinner <& Eddy Corp ., 28 F. 2d 373 
[Mod. on other grounds] 35 F. 2d 889 (Cer. dism.) 381 
U. S. 770, 50 S. Ct. 248, 74 L. Ed. 1196. A corporation ip 
which the United States is the sole or principal stockholder 
has the same corporate responsibilities as a corporation 
and is generally subject to suit. Panama Railroad Co. 
Minmx, 282 Fed. 47. And the fact that the United States ij 
a stockholder in the corporation gives it none of the rights 
belonging to the United States as a sovereign. 

The statute which created the United States Shipping 
Board authorized the board to form one or more corpora- 
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tions under the laws of the District of Columbia to pur¬ 
chase, construct and operate merchant vessels on behalf of 
the United States. Unlike other corporations, the Fleet 
Corporation may make contracts and is liable on its con¬ 
tracts including those made in the exercise of powers dele¬ 
gated to it by the President, at least, where it contracts as 
principal, even though the contract recites that it represents 
the United States. Sloan Shipyards Corp. v. U. S. Ship- 
piny Board Emergency Fleet Corp., 258 U. S. 549, 42 S. Ct. 
386,66 L. Ed. 762. The immunity of the Government to suit 
without its consent has been held not to extend to the Fleet 
Corporation and it may sue and be sued as an ordinary 
corporation, suits against it not being considered suits 
against the United States. Sloan Shipyards Corp. v. XJ. S. 
Shipping Board Emergency Fleet Corp., 258 U. S. 549, 42 
S. Ct. 386, 66 L. Ed. 762 Rev. 272 Fed. 132, Affmd. 268 Fed. 
624. And leave to present petition for rehearing granted 
42 S. Ct. 588; Lindgren v. U. S. Shipping Board Emergency 
Fleet Corp., 55 F. 2d 117, Cert. Dend. 52 S. Ct. 499. 

In Keane v. U. S. (CCA Ya. 1921) 272 F. 577, the Court 
held to the effect that: 

A military post exchange which is a voluntary associa¬ 
tion of companies, detachments or other army units at 
miltiary posts, which was permitted, but not required 
by a special regulation of the War Department for the 
purpose of conducting for the benefit of the members 
of such units what is, in effect, a cooperative store and 
place of entertainment with their own funds, and for 
whose contracts and obligations the United States is 
not responsible, and in whose funds it has no interest 
though its business is conducted by an officer detailed 
for the purpose was not a “department of the Govern¬ 
ment,” and proof of a conspiracy to defraud a post 
exchange was held not to sustain an indictment, under 
Section (88) of Title 18, United States Code, for con¬ 
spiracy to defraud the United States. 

In Salas v. U. S. (N.Y. 1916) 234 F. 842, 148 CCA 440, 
reversing judgment U. S. v. Burke (D. C. 1915) 221 F. 1014, 
the Court held also that: 
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The United States abandons its sovereign capacity 
when it enters into commercial transactions, so one 
conspiring to defraud the Panama Railroad Company, 
of which the United States owned the entire stock, is 
not guilty of the offense of conspiring to defraud Ithe 
United States, denounced by Section (88) of Title 18 
of the United States Code. 

If this Court on this appeal should conclude that the claim 
of this plaintiff is not against the United States but against 
a voluntary unincorporated association suable as such, 
then we come to the next point on whether or not the venue 
of the action is properly cast in the District of Columbia. 

n. 

An Unincorporated Association is a Jural Entity Suable 
in the Judicial District of Its Creation Wherein Its Prin¬ 
cipal Supervisory Personnel May Be Served With Process 
and Which Service is Sufficient to Give the Association 
Knowledge of the Action and An Opportunity to Defend. 


m. 

Service of Summons and Copies of the Complaint Upon 
Officials Having Directive and Supervisory Power Over the 
Association Was Sufficiently Calculated to Give Proper 
Notice of the Action to the Association Through Those Offi¬ 
cials Standing in Such a Representative Capacity With Re¬ 
lation to the Association as to Make it Reasonable to Sup¬ 
pose that Notice Would Be Given to the Defendant Asso¬ 
ciation. 


IV. 

Directive Power Was Exercised by the Secretary of 
Army, Under Whose Regulation the Association Was Cre¬ 
ated, and Service of Summons Upon Him Was Accordingly 
Made Upon a Representative Standing in Such a Relation 
to the Association that it Was Calculated to Give Notice 
of the Suit to the Defendant. 
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We have previously stated that the present complaint 
sets forth a claim for relief based npon breach of contract. 
The action is m personam and as such is transitory. 1 It 
may be brought wherever the party against whom relief 
is sought can be found. Venue is not jurisdictional 2 The 
complaint alleges and it is admitted that the defendant 
association was organized by Army Regulation for the pur¬ 
pose of permitting the Army personnel in the European 
Theater to enjoy certain recreational facilities. (J. A. 3, 22) 
It must also be conceded that the only part of the associa¬ 
tion’s activity carried on in the United States is in this 
jurisdiction. It is plaintiff’s contention that, the District 
of Columbia, being the seat of government, is the place 
where the association came into existence under provisions 
of Army regulations, and, further, that the top echelon of 
supervisory authority over the association are all within 
the jurisdiction of the Courts of the District of Columbia. 
It would be impossible to obtain effective service of process 
in any place other than the District of Columbia. Under 
the defendant’s theory, the only forum in which suit could 
be filed would be in the courts of Germany. This, however, 
has practical difficulties and obstacles, since, prior to the 
execution of the contract and the filing of the action, those 
courts have been closed. The military has been administer¬ 
ing Germany with its Army of Occupation. Consequently, 
no courts having valid jurisdiction over this dispute exist 
in Germany. Moreover, the contract contemplates resort 
to the United States Courts in the event of a dispute. 
(J. A. 10) 

The officials with directive supervisory power over the 
association, namely, the Secretary of Defense, the Secre¬ 
tary of the Army, Undersecretary of the Army, the Quar¬ 
termaster General of the Army and other officials desig¬ 
nated in the complaint are all within the territorial juris- 

l Texas Co. v. Central Fuel Oil Co., 194 F. 1, 114 CCA 21. 

3 Standard Stoker Co. v. Lower, 46 F. (2) 678, D. C. Md.; Edgewater Bealty 
Co. v. Tenn. Coal Iron and R.R. Co., 49 F. Supp. 807, D. C. Md. 
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diction of the United States and the District of Columbia. 
The question, therefore, is whether this Court has juris¬ 
diction over this association by serving with process those 
government officials within the District of Columbia yrho 
have directive and supervisory power over the defendant 
association and who created it pursuant to authority 
granted to them. This court can take judicial notice that 
there is no court outside the United States and the District 
of Columbia which could acquire jurisdiction over the 
association. 

In an informative article entitled “Reconstruction of the 
Administration of Justice in American-Occupied Ger- 
many ’ ’ by Karl Loewenstein published in 61 Harvard Law 
Review, page 419 in 1948, we find the author saying on page 
423, as follows: 

“Jurisdictional Limitations—If there exists a ‘natural 
law’ of military occupation, its basic rule should he 
that the establishment and the personnel of the occu¬ 
pying power are extraterritorial and not subject to the 
judicial sovereignty of the conquered. Properly, there¬ 
fore, M. G. Law No. 2 (Article VI (10) (a) and (b) 
in Military Government Gazette 4 (Issue A, Juke 
1946) United States) valid for the United States Zo ie 
and the United States Sector of Berlin, and C. C. Law 
No. 4 (Art. Ill (a), III (c) October 30, 1945, in 2 
Official Gazette of the Control Council 26, November 
1945), applicable to all four zones, basically excepted 
from the jurisdiction of German Courts cases involv¬ 
ing the occupation forces or any of the United Nations 
or nationals thereof. ff (Italics supplied) 

The author pointed out that certain amendments were 
subsequently made to this section but there was still ex¬ 
cepted from jurisdiction anyone holding an official position 
or performing an official function in the allied administra¬ 
tion of Germany. 

This Court recently held in the case of Eisentrager v. 
Forrestal, Secretary of Defense, 84 U. S. (App.) D. C. 396, 
174 F. 2d 961, in April, 1949, that a habeas corpus pro- 
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ceeding could be instituted by serving with process not 
only the immediate officials who had custody of the peti¬ 
tioners but the supervisory personnel who had directive 
supervisory control over the immediate jailors. We state 
by analogy it would not be necessary to serve process upon 
the large number of individual members of the association 
but that it is sufficient that we effect service of process 
upon the top echelon of officials who have directive and 
supervisory power over the entire body of the association. 

In the case of Sperry Products v. Association of Ameri¬ 
can R. R., 132 P. 2d 408, 411 (CCA 2) (1942), 145 A.L.R. 
694, cert. den. 319 U. S. 744, 63 S. Ct. 1031, Judge Hand 
made an analogy between corporations and unincorporated 
associations. He states: 

“It is not altogether clear a priori how to attribute 
location of a collective venture even after one has 
called it a jural person. In the case of a corporation, 
courts for long evaded the difficulty by saying that it 
was located in the State of its incorporation within 
whose borders it was confined . Bank of Augusta v. 
Earl, 13 Peters 519,10 Law Edition 274 “ • * # Obvi¬ 
ously the same situation arises whenever we are to 
determine the location of an unincorporated associa¬ 
tion, except that in this case there is no territory in 
which we can by fiction say that it is inevitably pres¬ 
ent/’ (Italics supplied) 

In a very old case following a long line of previous de¬ 
cisions, The United States Supreme Court, in Ex Parte 
Schollenberger (October 1877) 96 U. S. 369, 24 L. Ed. 853, 
said that a corporation at the place of incorporation is 
amenable to process. 

In the case of United Mine Workers v. Coronado Coal 
Company 259 U. S. 344, 42 S. Ct. 570, 66 L. Ed. 975, 27 A. 
L. R. 762, Chief Justice Taft discussed at length the su¬ 
ability and service of process upon unincorporated associ¬ 
ations and held: (first), that they were amenable to suit in 
their association name, and (second), that proper service 
was had on them all by serving the international officers. 
The Court said on page 392: 
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“For these reasons, we conclude that the International 
Union, the District 21 and the twenty-seven Local 
Unions were properly made parties defendant here 
and properly served by process on their principal 
officers.” 




The Court in National Harness Manufacturers Asso 
tion v. Federal Trade Commission, C. C. A., Sixth Circnji 
(Ohio) (1920) 268 F. 705, said: j 

“A voluntary association, having many member^, 
may be brought into Court by service on its officers 
and such of its members as are known and can be con¬ 
veniently reached, sufficient being served to represent 
all of the diverse interests.” 

The case of Standard Oil Company of California v. 
Charles G. Johnson, supra, related to the right of a Statje 
to tax motor fuel sold to a post exchange. Such post ex¬ 
changes are covered in the same regulations involved 
herein. The Supreme Court in that case stated that Author¬ 
ized War Department Regulations have the force of law. 
In analyzing the status of such post exchange the Supremb 
Court indicated the chain of supervision by stating: 

“The Commanding Officer of an Army Post, subject 
to the Regulations and the commands of his own supe¬ 
rior officers, has complete authority to establish and 
maintain an exchange.” (Italics supplied) 


“Clubs” are similar to post exchanges and as such simf 
ilarity exists the Commanding Officer who organizes a 
“Club” would be equally under the supervision of the 
chain of command as the officer organizing a post ex¬ 
change. The regulations authorized military personnel tb 
run the “Club” without salary and on Government time,. 
They provide for strict supervision and accounting of all 
funds to the Department of the Army. They provide for 
disposition of the fund or funds into the Club and Mess 
Fund of the Army. The Secretary of Defense has control 
of an absolute nature over the Department of the Army and 
the Department of the Army in turn throughout its chain 
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of command has absolute control over all of its officers and 
members even to the extent as set forth in the regulations 
of punishment under the Articles of War for mismanage¬ 
ment of one of these “Clubs”. The Department of Defense 
and the Army has access to the books and records at all 
times and is the recipient of quarterly audits from the 
“Club”. With all of the foregoing indicia of control, to¬ 
gether with the fact that the very creation of this “Club” 
had its inception in the District of Columbia, the plaintiff 
contends that only by the most tenuous reasoning could it 
be argued that service upon all of the supervisory officers 
named in the Complaint was not good service upon the 
“Club”. 

The case of Operative Plasterers and Cement Finishers 
International Association of the United Stales and Canada 
v. Case, 93 F. 2d 56, 68 U. S. App. (D. C.) 43, states that: 

“In respect of an unincorporated association the ser¬ 
vice may be upon any agent or representative of the 
association whose character in relation to the associa¬ 
tion is such that it could be reasonably expected that he 
would give notice of a suit to his association.” 

Most certainly service of process upon the Secretary of 
Defense, the Secretary of the Army, the Undersecretary of 
the Army, the Quartermaster General of the United States 
Army, the Chief of the Army Exchange Services, and the 
Chief of the Welfare Fund would be upon an agent or rep¬ 
resentative whose character in relation to the defendant 
“Club” would be reasonably expected to give notice of a 
suit to the defendant “Club”. Rule 17 (b) (1) F.R.C.P. 
and Rule 23 (a) F.R.C.P. {supra, p. 5). 

In the case of Evenson, et al. v. Spaulding, et al., 150 F. 
517, 82 C.C.A. 263 (1907), 9 L.R.A. (N.S.) 904, the Court 
held that where subsidiary or branch associations are cre¬ 
ated the parent association is liable for the actions of such 
branches or subsidiaries. 

Service of process was made in the instant case upon 
Major General Thomas B. Larkin, the Quartermaster Gen- 
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eral of the United States. (J. A. 12) Mr. H. H. Margolis 
accepted service from the United States Marshal in lieu of 
personal service upon Secretary of Defense James Forres- 
tal. Secretary of the Army Kenneth C. Royall, Undersecre¬ 
tary of the Army William H. Draper, Jr., Lt. Col. Ellsworth 
P. Hardenbergh, Chief of Army Exchange Services and Lt. 
Col. H. R. Greenlee, Custodian of the Army Welfare Funds 
in their official capacities for the offices they held at the 
time of service. (J. A. 14) The service of process upon 
the “Club” was completed against Major General Thomas 
B. Larkin, the Quartermaster General, by serving him per¬ 
sonally. (J. A. 12) All of these persons stand in a super¬ 
visory capacity over the defendant “Club”. 


Refusal to Permit Plaintiff to Maintain Its Action Within 
the District of Columbia Would Deprive it of the Due 
Process Guaranteed Under the United States Constitution 
Since There Is No Other Forum Where the Present Issue 
Can Be Litigated. 

We have already demonstrated that there is no other 
jurisdiction where the present action is maintainable. Ac¬ 
cordingly, if this Court should find that the present action 
does not involve a governmental function the present plain¬ 
tiff would be limited in its action to the District of Colum¬ 
bia. It has been shown that there are no courts in Ger¬ 
many which can take jurisdiction. It has also been shown 
that the logical and proper parties to be served with process 
are the top echelon of supervisory and directive personnel 
consisting of the Secretary of Defense, Secretary of the 
Army, Quartermaster General and other persons located 
within this jurisdiction. 

Litigants should have a forum to try the present issues 
in order to secure effective relief. Any other ruling woufd 
deprive plaintiff of its constitutional right to a forum for 
adjudication of a dispute. There would be a violation of 
the Fifth Amendment of the Constitution of the United 
States. 
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As this Court stated in the Eisentrager case, supra: 

“Unless the Federal jurisdictional statute be con¬ 
strued as coextensive with governmental action by 
United States officials, such action outside the specifi¬ 
cations of the statute would be wholly immune from 
judicial power; in other words, outside the necessity of 
compliance with the Constitution. To state the propo¬ 
sition would seem to refute it.” 

And the Court further stated: 

“It follows that if the case presented by these appel¬ 
lants arises under the Constitution, Laws or Treaties 
of the United States, as it clearly does, jurisdiction to 
entertain it is in some district court by compulsion of 
the Constitution itself.” 

In the instant case the organization was set up by virtue 
of Army Kegulations and is functioning outside the terri¬ 
torial limits of the United States in an occupied area. This 
area was entirely under the control of military authority, 
and its Civil Courts had no jurisdiction and were not func¬ 
tioning for purposes of suits against the defendant “Club”. 
The control and regulations over the defendant as hereto¬ 
fore stated was in the hands of the Secretary of Defense 
and his subordinates, by virtue of Congressional authority. 
As a consequence, under the defendant’s theory, we have a 
creature created by the United States, under authority of 
the Constitution and the laws of the United States, func¬ 
tioning outside of its territorial limits and amenable to no 
law. Certainly this cannot be. 

VL 

Venue No Longer Being Grounds for Dismissal Under 
the New Title 28 of the United States Code, the District 
Court Should Have Transferred the Action to the Appro¬ 
priate Judicial Court Having Jurisdiction if it Found that 
Venue Was Not Proper. 

It is the contention of this appellant that improper venue 
is no longer grounds for dismissal of an action in a Federal 
Court. 
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Under Title 28, Sections 1391,1404 and 1406 of the United 
States Code, venue is no longer grounds for dismissal 
{supra, pp. 4, 5) 


Some indication of the intent of the statute is gathered 
from the following statement made by James William 
Moore, Professor of Law at Yale University, at a hearing 
on the proposed sections before a subcommittee of the 
House of Representatives on March 7,1947: 


“[Venue 


Venue provisions have not been altered by the revision. 
Two changes of importance have, however, been made. 
Improper venue is no longer grounds for dismissal of 
am action in the Federal Courts. Instead the District 
Court is to transfer the case to the proper venue. See 
Section 1406. And Section 1404 introduces an element 
of convenience which gives the Court the power | to 
transfer a case for the convenience of parties and wit¬ 
nesses to another district. Both of these changes wqre 
in line with modern State practice; and the provision 
for change of venue on the grounds of convenience is 
also embodied in the Bankruptcy Act for corporate Re¬ 
organization, Section 118, Eleventh United States 
Code, Section 518.” (Italics supplied) 

Quaere: To what other district could this case be trans¬ 
ferred? 

The Government relies upon the case of Sperry Products 
v. Association of American R.R., supra . It should be noted 
that the Court in that case interpreted Section 48 of the 
Judicial Code which is 28 United States Code, Section 1Q9, 
36 S'tat. 1100 (March 3, 1911), insofar as it applied to un¬ 
incorporated associations. This Section was changed by 
the new Title 28 of the United States Code effective Sep¬ 
tember 1,1948. The changes are found in Sections 1400 and 
1694, supra, p. 5. The new Section 1400 states: 


“(a) Civil actions, suits or proceedings arising up- 
der any Act of Congress relating to copyrights may be 
instituted in the District in which the Defendant or his 
agent resides or may he found. (Italics supplied) 
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(b) Any civil action for patent infringement may be 
brought in the judicial district where the defendant 
resides, or where the defendant has committed acts of 
infringement, and has a regular and established place 
of business.” 

Section 1694 reads as follows: 

“In a patent infringement action commenced in a dis¬ 
trict where the defendant is not a resident but has a 
regular and established place of business, service of 
process, summons or subpoena upon said defendant 
may be made upon his agent or agents conducted said 
business.” 

It will be observed, however, that the Sperry Case, supra, 
involved patent rights and that the provisions interpreted 
by the Court pertained solely to litigation concerning pat¬ 
ents. It is not similar to the case at bar. Accordingly, it is 
our analogy that if a corporation can be sued in the state of 
its incorporation, then it is not unreasonable to extend that 
doctrine by holding that an unincorporated association 
which, in this case, is purely a creature of statute can be 
sued in the jurisdiction of its creation, particularly when 
the individuals who are charged with the responsibility for 
creating the association are still located within the jurisdic¬ 
tion and can be effectively and conveniently served with ap¬ 
propriate process so as to bring the entire association into 
the Court to maintain its defense, if any. 

CONCLUSION. 

We have shown in our brief that this defendant associa¬ 
tion is not protected by the shield of government immunity 
and accordingly is suable in any appropriate forum where 
it can be served. If this Court should hold that this defen¬ 
dant association is cloaked with government immunity, 
then, of course, we need argue it no further. On the other 
hand, if the Court should hold that the defendant associa¬ 
tion is suable as we contend, then we go to the next point; 
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namely, that suit was properly brought in the District of 
Colombia, which is the situs of the creation of this associa¬ 
tion and that the association was properly brought before 
the Court by effective service of process upon those persons 
who are the directive and supervisory personnel over tihe 
association, and that service upon them is sufficient to briiig 
the entire association before the Court. 

To refute this contention, it will be necessary for the de¬ 
fendants to point out in what Federal District suit can be 
maintained within the United States, since obviously tfcie 
courts of Germany are closed to this action. To hold th&t 
there are no Courts in which this can be litigated would 
be a denial of the due process clause of the United States 
Constitution. 

Although there is no guidance of precise precedent, it is 
urged that this Court should adopt the rule which would 
not lead to a patently absurd and unjust result. 

It is respectfully submitted that the decision of the lower 
Court in dismissing the complaint should be reversed and 
the action should be reinstated and the defendant required 
to answer. 

Respectfully submitted, 

John R. Fitzpatrick, 

1406 G Street, N. W., j 

Washington, D. C. 

Edward J. Lynch, 

1406 G Street, N. W., 
Washington, D. C. 

I. Irwin Bolotin, 

1025 Connecticut Ave., N. W., 
Washington, D. C. 
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United States Conrt cf Appeals 

Foe the District of Columbia Circuit 


No. 10,503 


AMERICAN COMMERCIAL COMPANY, INC., 

Appellant, 


IT. S. OFFICERS AND NON-COMMISSIONED OFFI¬ 
CERS CLUB, EUROPEAN THEATRE, an unincor- 
porated association, JAMES FORRESTAL, Secretary 
of Defense, KENNETH C. ROYALL, Secretary of 
the Army, MAJOR GENERAL THOMAS B. LAN¬ 
KIN, The Quartermaster General, LT. COL. ELLS¬ 
WORTH P. HARDENBERGH, Army Exchange Set- 
vices, LT. COL. H. R. GREENLEE, Appellees. 


Appeal From the United States District Court for the 
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Filed Sep 22 1948 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3896-48 

American Commercial Company, Inc., Milan, Italy. 

Plaintiff, 


vs. 

U. S. Officers and Non-commissioned Officers Club, Eur¬ 
opean Theatre, an unincorporated association c/o The 
following persons as agents: 

James Forrestal, Secretary of Defense, 3508 Prospect 
Ave., N. W., Washington, D. C. 

Kenneth C. Royall, Secretary of the Army, 1830 24th 
Street N. W., Washington, D. C. 

William H. Draper, Jr., Undersecretary of Army, Penta¬ 
gon Building, Washington, 25, D. C. 

Major General Thomas B. Larkin, The Quartermaster 
General, 2022 Columbia Road, N. W., Washington, D. C. 

Lt. Col. Ellsworth P. Hardenbergh, Army Exchange Ser¬ 
vices, Room 2039, Temporary Building “C”, Second 
and Que Streets, S. W., Washington, D. C. 

Lt. Col. H. R. Greenlee, 4166 36th Street, South, Fairling- 

ton, Virginia. 

Defendant. 

Complaint for Damages for Breach of Contract 

1. The claim for relief herein on behalf of the Plaintiff 
against the Defendant is for an amount in excess of $3,- 
000.00 and within the jurisdiction of this Court 

2. At all times hereinafter mentioned, plaintiff herein, 
the American Commercial Company, was and now is a body 

corporate, organized and existing under and by vir- 
2 tue of the laws of Italy, maintaining an office and 
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doing business in the District of Columbia. Defen¬ 
dant, “U. S. Officers and Non-commissioned Officers’ Club, 
European Theatre”, hereinafter sometimes referred tb as 
1 ‘Club”, is a voluntary unincorporated association of afmy 
personnel organized for the convenience, recreation and so¬ 
cial welfare of its members stationed in the European ^he¬ 
ater of War, and exists under and by virtue of Army regu¬ 
lations promulgated in the District of Columbia by the Sec¬ 
retary of War, Chief of Staff of the Army, and the Secre¬ 
tary of National Defense; composed of an aggregate mem¬ 
bership believed to be in excess of 100,000 officers and en¬ 
listed men of the Army of the United States too numerous 
to be named individually, and is sued herein in its capacity 
as such Club as will hereinafter appear. 

Said defendant maintains its supervisory and only agents 
in the United States of America in the District of Columjbia 
and is authorized and empowered to enter into contracts in 
its independent club name and in its private contractual 
capacity is a legal entity suable as such and is not an agency 
or instrumentality of the Government, and has assets be¬ 
lieved to be in excess of $5,000,000.00 in the name of the 
4 ‘Club.” 

3. Defendants James Forrestal, Kenneth C. Royall, Wil¬ 
liam H. Draper, Jr., Major General Thomas B. Larkin, Lt. 
Col. Ellsworth P. Hardenbergh and Lt. CoL H. R. Greenlee 
are sued herein in their capacity as agents for the defen¬ 
dant “Club.” 

4. On or about July 26,1946, and October 25,1946, plain¬ 
tiff and defendant, acting through their duly authorized 

agents, entered into certain contracts in writing 
3 hereto annexed and made a part hereof and marked 

Exhibits “A”, “B” and “C” whereby plaintiff un¬ 
dertook to furnish wines and cognac to be manufactured 
and bottled specially for defendant. Defendant agreed to 
accept and pay for the merchandise in acordance with a 
schedule of delivery set forth in said agreements for a totlal 
of 840,000 full liter bottles of Chianti wine and 840,000 
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liter bottles of cognac between Angust 20,1946 and October, 
1947 for a total consideration of $2,255,000.00. Defendant 
accepted and on, to wit, October 22, 1946 paid for 384,155 
bottles of Chianti wine and 145,478 bottles of SIS cognac 
in the total amount of $638,741.50. The Defendant further 
accepted and on, to wit, October 25, 1946, paid for 41,390 
bottles of SIS cognac in the amount of $72,432.50. The 
Defendant further accepted and on, to wit, January 21, 
1947 paid for 23,882 bottles of Chianti wine in the total 
sum of $23,882. The Defendant further accepted and 
on, to wit, February 13, 1947 paid for 5,975 bottles of 
Chianti wine and 21 bottles of SIS cognac in the total sum 
of $6,011.75, making a total of $741,067.75. 

Defendant wrongfully refused to accept and pay for fur¬ 
ther shipments, although plaintiff had performed all of the 
conditions required on its part and had manufactured, bot¬ 
tled and shipped in accordance with the agreed schedule. 
As a result of the refusal on the part of the defendant to 
accept and pay for the merchandise aforesaid, plaintiff was 
damaged in the sum of $1,537,814.25. 

5. The Plaintiff herein has, at all times, been ready will¬ 
ing and able to perform its requirements under the Contract 
and the Defendant has, without just cause or reason or 
excuse failed and refused performance and continues 
4 to fail and refuse to perform the Contract. 

Wherefore, the Premises Considered, the Plaintiff 
demands judgment against the Defendant in the sum of 
$1,513,932.25 plus interest from October 31, 1947, besides 
costs of this suit. 

David Pine, 

President, American Com¬ 
mercial Co., Inc. 

John R. Fitzpatbick 
Edwaed J. Lynch 
Attorneys for Plaintiff , 

1406 G Street, N. W., 

Washington, D. C. 

Republic 8551. 
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City op Washington 

District of Columbia, ss: 

I, David Pine make solemn oath that I am President of 
The American Commercial Company, Inc., the petitioner 
named in the foregoing petition and am duly authorized to 
make said affidavit in its behalf and that the statements 
contained in the petition are true according to the besi of 
my knowledge, information and belief. 

David Pine 

Subscribed and sworn to before me this 21st day of Sep¬ 
tember, 1948. 

Edwaed L. Stannell 

(Seal) Notary Public . 

Demand for Jury Trial 

Plaintiff demands a trial by jury on triable issues herein. 

John R. Fitzpatrick 

Edward J. Lynch 
Attorneys for Plaintiff^ 

5 “Exhibit A” 

CONTRACT J 

1. Agreement entered into this 22nd day of July 1946, 
between the American Commercial Company, 48 Via Della 
Spiga, Milan, Italy, herein called the “vendor”, and the 
US Officers’ and Non-Commissioned Officers’ Club, Euro¬ 
pean Theater, with offices at Frankfurt, Germany, herein 
called the ‘ ‘ buyer ’ ’. 

2. The vendor hereby agrees to supply to the buyer the 
following quantities of wines and spirits per month com¬ 
mencing 20 August, 1946: 

a. 420,000 full litre bottles of Chianti Wine, 50% Red 4nd 
50% White, at $1.00 per bottle, packed 12 or 24 in chests| or 
boxes. 

b. 420,000 full litre bottles of Cognac at $1.75 per botile, 
packed 12 or 24 in chests or boxes. 
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3. All shipments will be consigned to the Class VI Ware¬ 
house, Numberg, Germany, only upon delivery and tally-in 
at subject warehouse do the above supplies become the prop¬ 
erty of the buyer. The buyer will be required to take title 
only on such merchandise as arrives in good condition. 

4. Prices quoted are in United States Dollars, f. o. b. 
Class VI Warehouse, Numberg, Germany. 

5. The buyer will make payment in Italian lira upon re¬ 
ceipt of tallies-in at the Class VI Warehouse, Nurnberg, 
Germany, through an agency to be designated. Tallies-in 
on subject merchandise will be prepared by the designated 
representatives of the buyer. The vendor reserves the right 
to have present at the preparation of the tallies-in a repre¬ 
sentative or representatives to protect his interests. 

6. No payment for monthly wine and spirit supplies in 
excess of the above amounts will be made unless same have 
been ordered in writing by the buyer. 

7. This contract shall remain in effect for an indefinite 
length of time, but at least sixty days. However, the buyer 
reserves the right to arbitrarily reduce the monthly re¬ 
quirements during the contract duration by any amount 
deemed necessary. Any such reduction will require that 
the buyer serve the seller at least thirty days notice. The 
contract may be terminated on sixty days notice by either 
party by telegram or registered letter. The contract may 
be terminated immediately upon violation of any of the 
provisions set forth herein. 

Drawn up in Duplicate in Frankfurt, Germany, 22 July 
1946. 

As Sellers: As Buyers: 


American Commercial Com¬ 
pany, Milan, Italy. 

/s/ David Pine 
President. 


US Officers ’ and Non-Com¬ 
missioned Officers’ Club, 
European Theater. 

/s/ Hajbold J. P angle 
Major , QMC . 
Secretary. 


Exhibit No. 1 


6 “Exhibit B” 

CONTRACT 

This Agreement, made and entered into this twenty fifth 
day of October 1946, by and between the US Officers’ and 
Non-Commissioned Officers Club ET and the American 
Commercial Company, 48 via Della Spiga, Milan, Italy, 

WITNESSETH: That, 

Whereas, the parties having entered into a contract tin¬ 
der date of twenty second July 1946, for the furnishing of 
wine and cognac, and 

Whereas, it has been mutually agreed between the par¬ 
ties that they desire to cancel the said contract 
Now, Therefore, the parties hereto for and in considera¬ 
tion of the mutual release of responsibilities arising out of 
contract entered into by and between them on twenty ninth 
July 1946, hereby mutually agree that the said contract is 
terminated effective this date. 

Witness our hands and seals this 25th day of October 
1946 in Frankfurt, Germany. 

US Officers’ and Non-Commis¬ 
sioned Officers Club ET 
/s/ Francis Smith, Maj. QMC 
Secretary 

Witness 

/s/ Constance Wynn Altshuler 

American Commercial Company 
/s/ David Pine 
President 
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Exhibit No. 4 
7 “Exhibit C” 

CONTRACT 

This Contract, made and entered into this twenty fifth 
day of October 1946, by and between the US Officers’ and 
Non-Commissioned Officers’ Club ET, Frankfurt, Ger¬ 
many, and the American Commercial. Company, 48 via 
Della Spiga, Milan, Italy, 

WITNESSETH: That, 

Whereas the parties hereto desire to contract in accord¬ 
ance with the terms and conditions as more particularly 
hereinafter provided, 

Now, Therefore, for and in consideration of the mutual 
covenants and agreements between parties hereto, and 
other consideration mentioned herein, it is agreed as fol¬ 
lows, towit: 

1. The American Commercial Company hereby agrees to 
furnish certain wine and cognac for a period of eleven (11) 
months as detailed herein and the US Officers’ and Non- 
Commissioned Officers’ Club ET hereby agrees to pur¬ 
chase the said wine and cognac in accordance with the 
terms and conditions contained herein. 

2. It is mutually agreed that the American Commercial. 
Company shall deliver at the Nurnberg warehouse of the 
US Officers’ and Non-Commissioned Officers’ Club ET 
wine and cognac in accordance with the following schedule: 



Wine Cognac 

During the month of Dec. 1946 30,000 bottles 20,000 bottles 


it 

u 

a 

44 Jan. 1947 

30,000 ‘ 

20,000 

it 

a 

it 

a 

“ Feb. 

a 

30,000 4 

50,000 

it 

a 

a 

a 

44 March 

a 

40,000 4 

50,000 

il 

it 

a 

a 

44 April 

a 

40,000 4 

50,000 

it 

a 

a 

a 

44 May 

a 

50,000 4 

50,000 

il 

n 

a 

a 

44 June 

a 

50,000 4 

50,000 

it 

it 

a 

a 

44 July 

a 

50,000 4 

50,000 

il 

it 

a 

a 

44 Aug. 

a 

50,000 4 

100,000 

il 

it 

it 

a 

44 Sept. 

a 

50,000 4 

100,000 

li 

it 

a 

a 

44 Oct. 

a 

i 

100,000 

il 
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Exhibit No. 5 

3. All bottles, either wine or cognac, delivered rud¬ 
der the terms of this contract shall contain a full 
liter of spirits and be packed in solidly constructed woodeiji 
boxes. Each box shall contain twenty four (24) bottles. 
All wine delivered under this contract shall contain not lesi 
than 12% alcohol by volume and all cognac delivered under 
this contract shall contain not less than 40% alcohol by 
volume. Both, wine and cognac shall conform to standard! 
of quality and purity for spirituous beverages as provide 
in the United States Pharmacopoeia. 

4. It is mutually agreed that all spirits shipped under 
the terms of this contract shall be subject to inspection and 
acceptance by the US Officers* and Non-Commissioned 
Officers * Club ET at its warehouse at Numberg, Ger¬ 
many, and that the American Commercial Company shall 
have the right to have present at the time of unloading such 
representative or representatives as it desires to check the! 
count of merchandise accepted. It is hereby further agreed 
that such inspection shall consist of analysis of at least four 
(4) bottles of spirits selected at random from each carload 
of the shipment and departure from the standards set forth 
in paragraph 3 of this contract shall be sufficient cause for 
rejection of the entire shipment and termination of the con- 
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tract. The receiving reports executed by representatives 
of the US Officers’ and Non-Commissioned Officers’ Club 
ET detailing the amount of acceptable spirits received shall 
serve as the basis for payments made, in accordance with 
the terms of this contract. 

5. The US Officers’ and Non-Commissioned Officers’ 
Club ET agrees to pay and the American Commercial 
Company agrees to accept the sum of $1.00 per bottle for 
each bottle of wine and $1.75 for each bottle of cognac de¬ 
livered and accepted, in accordance with the terms and con¬ 
ditions of this contract. Prices to be f.o.b. Numberg ware¬ 
house. 

9 6. Payment shall be made in LIRA at the offices of 

the American Commercial Company, Milan, Italy, in 
accordance with conversion rates in effect in US Army Fi¬ 
nance offices on the date payment is due. 

7. No payment shall be made for any wine or cognac 
which is not in accordance with the terms and conditions of 
this contract. 

8. It is agreed by the parties to this contract that the law 
to govern this contract is the law of the United States as 
interpreted by the United States Federal Courts. 

9. This contract shall remain in effect for a period of 
eleven (11) months commencing 1 December 1946, provided, 
however, that it may be terminated immediately upon viol¬ 
ation of any of the provisions, terms or conditions, set 
forth herein. 

Witness our hands and seals this 25th day of October 
1946 in Frankfurt, Germany. 

US Officers’ and Non-Commis¬ 
sioned Officers’ Club ET 
/s/ Francis Smith 

Witness Secretary 

/s/ Constance Wynn Altshuler 

American Commercial Company 
/ s/ David Pine 
/ s/ Lucian L. Johnson President 
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10 Summons in Civil Action 

UNITED STATES DISTBICT COUBT FOB THE 
DISTBICT OF COLUMBIA 
CIVIL DIVISION 

Civil Action File No. 3896-’48 

Amebican Commebcial Company, Inc., Plaintiff, 

v. 

U. S. Officebs and Non-Commissioned Officebs Club, 
Eubopean Theater, an unincorporated association, 
c/o The following persons as agents: 

James Forbestal, Secretary of Defense, 

Kenneth C. Royall, Secretary of the Army, 

William H. Drapes, Jr., Undersecretary of Army, 
Major General Thomas B. Larkin, The Quartermaster 
General, 

Lt. Col. Ellsworth P. Hardenbergh, 

Lt. Col. H. R. Greenlee, 

Defendants. 

SUMMONS 

To the above named Defendant: U. S. Officers and Non- 
Commissioned Officers Club, European Theater, an unin¬ 
corporated association. 

You are hereby summoned and required to serve upon 
John R. Fitzpatrick, Edward J. Lynch, plaintiff’s attor¬ 
neys, whose address is 1406 G St., N.W., Wash., D. C., an 
answer to the complaint which is herewith served upon you, 
within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judg¬ 
ment by default will be taken against you for the relief de ¬ 
manded in the complaint. 

Harry M. Hull, 

Clerk of Court. 

By Anne W. Lyddane, 

Deputy Clerk. 

Date: Sept. 22,1948 

[Seal of Court] 
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11 RETURN ON SERVICE OF WRIT 

I hereby certify and return, that on the 22nd day of Sept. 
1948, I received the within summons and complaint and 
served a copy of said summons and of the complaint by 
delivering a copy of said summons and complaint to the 
within named defendant U. S. Officers and Non-Commis¬ 
sioned Officers Club European Theater an unincorporated 
association personally 10-1-48. By serving Maj. Gen. 
Thomas B. Larkin by serving H. H. Margolis attorney au¬ 
thorized to accept service D. J. The U. S. District Attor¬ 
ney George M. Fay personally 9-22-48 by serving Miss K. 
Lane (Sec). The U. S. Attorney General Tom C. Clarke 
personally 9-24-48 by Registered Mail Receipt #876194. 

W. Bruce Matthews, 

United States Marshal. 

By M. Colesanto, 

F. E. Ferris, 

Edgar J. McCloy, 

Deputy United States Marshal . 

Marshal’s Fees 
Service $1.00 

Subscribed and sworn to before me, a 
this day of 19 


[seal] 
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12 Summons in Civil Action 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
CIVIL DIVISION 

Civil Action File No. 3896-48 


American Commercial Company, Inc., Plaintiff, 

v. 

U. S. Officers and Non-Commissioned Officers Club, 
European Theater, an unincorporated association, 
James Forrestal, Secretary of Defense, 

Kenneth C. Royall, Secretary of the Army, 

Wilt jam H. Draper, Jr., Undersecretary of Army, 
Major General Thomas B. Larkin, The Quartermaster 
General, 

Lt. Col. Ellsworth P. Hardenbergh, 

Lt. Col. H. R. Greenlee, 

Defendants . 

SUMMONS 

To the above named Defendants: James Forrestal, Sec¬ 
retary of Defense, Kenneth C. Royall, Secretary of the 
Army, William H. Draper, Jr., Undersecretary of Army, 
Major Thomas B. Larkin, The Quartermaster General, 
Lt. Col. Ellsworth P. Hardenbergh, and Lt. Col. H. R. 
Greenlee. 

You are hereby summoned and required to serve upon 
John R. Fitzpatrick, Edward J. Lynch, plaintiff’s attor¬ 
neys, whose address is 1406 G St., N.W., Wash, D. C., an 
answer to the complaint which is herewith served upon you, 


within 60 days after service of this summons upon you, Ex¬ 
clusive of the day of service. If you fail to do so, judgment 
by default will be taken against you for the relief demanded 
in the complaint. 

Harry M. Hull, 

Cleric of Court . 

By Anne W. Lyddane, 

Deputy Cleric. 



Date: S'ept. 22,1948 


[Seal of Court] 
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13 RETURN ON SERVICE OF WRIT 

I hereby certify and return, that on the 22 day of Sep¬ 
tember 1948,1 received the within summons and complaint 
and served a copy of said summons and of the complaint 
by delivering a copy of said summons and complaint to the 
within named defendant 1. James Forrestal, Secretary of 
Defense personally 9-23-48 2. Kenneth C. Royall, Secre¬ 
tary of the Army personally 9-23-48 3. William H. Draper, 
Jr., Undersecretary of the Army personally 9-23-48 4. 
Major Thomas B. Larkin, The Quartermaster General per¬ 
sonally 9-23-48 5. Lt. CoL Ellsworth P. Hardenbergh per¬ 
sonally 9-23-48 6. Lt. CoL H. R. Greenlee personally 9-23-48 
By serving each and all of the above defendant by serving 
H. H. Margolis authorized to accept service at Dept, of 
Justice. 

W. Bbuce Matthews, 

United States Marshal. 

By Edgab J. Me Cloy, 

Deputy United States Marshal. 

Marshal’s Fees 
Service $6.00 

Subscribed and sworn to before me, a 
this day of 19 


[seal] 


14 Filed Mar 25 1949 

Motion to Dismiss 

Come now the defendants James Forrestal, Secretary of 
Defense, Kenneth C. Royall, Secretary of the Army, Wil¬ 
liam H. Draper, Jr., Undersecretary of the Army, Major 
General Thomas B. Larkin, The Quartermaster General, 
Lt. Col. Ellsworth P. Hardenbergh, and Lt. CoL H. R. 
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Greenlee, by George Morris Fay, United States Attorney, 
and move the Court to dismiss the above-entitled cause for 
the following reason: 

1. Failure to state a claim upon which relief can be 
granted. 

George Morris Fay 
United States Attorney 

Ross O’Donoghtje 
Assistant United States Attorney 

Samuel K. Abrams 
Assistant United States Attorney 
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Filed Apr 8 1949 
Motion to Dismiss 


Comes now the defendant, U. S. Officers and Non-Com¬ 
missioned Officers 9 Club, European Theater, and moves the 
Court to dismiss the above-entitled cause for the following 
reasons: 

1. Lack of jurisdiction over the person of this defendant. 

2. Improper venue. 

3. Lack of jurisdiction over the subject matter. 

In support thereof, the affidavits of Lieutenant General 
Thomas B. Larkin, Lieutenant Colonel F. W. Oliphant and 
Hubert H. Margolies are annexed hereto as Exhibits “A”, 
“B” and “C”, respectively, and expressly made a part of 
this motion. 

George Morris Fay 

United States Attorney 
• 

Ross O’Donoghue 
Assistant United States Attorney 

Samuel K. Abrams 
Assistant United States Attorney 
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16 Exhibit “A” 

State of Virginia 
Arlington County ss 

AFFIDAVIT 

Lieutenant General Thomas B. Larkin, of lawful age, be¬ 
ing first duly sworn upon his oath, deposes and says: 

My name is Thomas B. Larkin. I am the Major General 
Thomas B. Larkin, who, on October 1, 1948, was served 
with a copy of the summons and of the complaint in Civil 
Action No. 3896-48 in the United States District Court for 
the District of Columbia, American, Commercial Company, 
Inc. v. U. S. Officers and Non-Commissioned Officers Club, 
European Theater, et ad. Service upon me was made at my 
residence in the Wyoming apartments, 2022 Columbia Road 
NW, Washington, D. C. 

I am not now a member of the U. S. Officers and Non- 
Commissioned Officers Club, European Theater, nor was I 
at any time upon and after the institution of this action a 
member of the Club. 

I am not an agent, officer, or representative of the U. S. 
Officers and Non-Commissioned Officers Club, nor have I 
acted as any of the above or in any capacity with relation 
to that Club since the institution of this action. 

I am not authorized to accept the service of process by 
the Club. 

I caused H. H. Margolies, Esquire, Attorney, Depart¬ 
ment of Justice, to be instructed that he might receive a 
copy of the summons and complaint in the above-styled 
action. Such instructions were that Mr. Margolies might 
receive a copy of those papers in order to save the United 
States Marshal a somewhat lengthy trip but that, in receiv¬ 
ing such papers, he should clearly state that he was not 
waiving any defects in the process or in the service thereof 
and any objections which might exist on grounds of juris¬ 
diction. 

Thomas B. Larkin 
Lieutenant General, USA 
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17 Subscribed and sworn to before me on this the 23rd 

day of March 1949. j 

Bertie M. Paston, 

Notary Public in and for 
Arlington County, Virginia 

My commission expires 4/9/51 

18 Exhibit “B” 


Filed Apr 8 1949 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil No. 3896-48 

American Commercial Company, Inc., Plaintiff, \ 

I 

v. 

U. S. Officers and Non-Commissioned Officers Club, 

et al.. Defendants. 

AFFIDAVIT OF HUBERT H. MARGOLIES IN SUP¬ 
PORT OF DEFENDANTS’ MOTION TO DISMISS 

United States of America j 

District of Columbia ss. 

Hubert H. Margolies, of lawful age, being first drily 
sworn upon oath, deposes and says: 

I am now and have been at all times pertinent to this affi¬ 
davit an Attorney in the Department of Justice. 

At 11:35 A.M. on October 1,1948,1 received from Edgar 
J. McCloy, a Deputy United States Marshal, a copy of the 
summons and complaint in Civil Action No. 3896-48 in the 
United States District Court for the District of Columbia, 
American Commercial Company, Inc. v. U. S. Officers and 
Non-Commissioned Officers Club, European Theater, et al. 

In receiving the above papers, I painstakingly informed 
the Deputy United States Marshal that I was accepting 
them without waiving any defects which might exist in the 
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process or the service thereof and without prejudice to any 
objections which might exist on the grounds of lack of jur¬ 
isdiction. I stated that I was receiving the papers in order 
to save the Deputy United States Marshal a trip to the Pen¬ 
tagon and had no authority whatsoever from the U. S. Offi¬ 
cers and Non-Commissioned Officers Club, which had never 
been in touch with me. 

19 I received the papers and made the above state¬ 
ment to the Deputy United States Marshal upon the 
basis of instructions which I had received from the Depart¬ 
ment of the Army setting forth the conditions under which 
I might permit a copy of the summons and complaint to be 
left with me. 

Hubert H. Margolies 


Subscribed and sworn to before me this 23 day of March, 
1949. 


Gladys E. McGaffey 
Notary Public, D. C. 


20 


Exhibit “C” 


HEADQUARTERS 
EUROPEAN COMMAND 

APO 403 

HEIDELBERG, GERMANY 

Before me, the undersigned authority, personally came 
and appeared Lt. Col. Floyd W. Oliphant, Q.M.C., 0-235017, 
who after being first duly sworn, deposed as follows: 

Since about January 1,1947,1 have been Secretary-Trea¬ 
surer of the US Officers and Non-Commissioned Officers 
Club, European Command (formerly US Officers and Non- 
Commissioned Officers Club, European Theater). I am 
well acquainted with the organization, records, and method 
of operation of that Club. 

The United States Officers and Non-Commissioned Of¬ 
ficers Club, European Command, is a voluntary unincorpo¬ 
rated association having its headquarters and principal 
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place of business in Heidelberg, Germany where the affairs 
and business of said club are conducted. 

The United States Officers and Non-Commissioned Of¬ 
ficers Club, European Command, has no agent, officer, em¬ 
ployee or representative residing in the District of Colum¬ 
bia. Neither does it have any branch or office of any kind 
therein. The club has no agent engaged in representing of 
acting for its members or for any other purpose in the Dis¬ 
trict of Columbia. 

The records of the club, including all records relating to 
membership and accounts, and all records of and the prinj- 
cipal funds under the control of the secretary treasurer, are 
kept and maintained at Headquarters, European Command^ 
Quartermaster Division, APO 403, Heidelberg, Germany. 

The club does no business in the District of Columbia an<f 
no part of its activities are carried on in that district. 

The club has authorized no one in the District of Colum¬ 
bia to accept service of process for it and has no agent 
therein for such purpose. 

Floyd W. Oltphant. j 

Sworn to before me this 23rd day of March, 1949 in 
Heidelberg, Germany. 

Noah L. Lord 
Lt. Col., JAGC 
Authorized to administer 
oaths under Article of 
War 114. 


21 Filed Aug 10 1949 

Affidavit of George J. Vecchietti, Jr. 

George J. Vecchietti, Jr. being first duly sworn on oath 
deposes and says as follows: 

1. That he is and has been a member of the bar of the 
District of Columbia since 1941 and is admitted to practice 
before the U. S. District Court 
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2. That he was retained to represent the plaintiff, the 
American Commercial Company, of Milan, Italy, in its 
claim for damages against the defendant, the U. S. Officers 
and Non-Commissioned Officers Club of the European 
Theater, which resulted from the breach of the contract 
which is the subject of the present suit; that your affiant 
was granted an entry permit into Germany, which was occu¬ 
pied territory, in August of 1947 in order to interview the 
proper authorities of the defendant Club for the purpose 
of negotiating a settlement of the claim of the plaintiff. 

3. That on or about August 20, 1947, after informing 
Lieutenant General Lucius D. Clay of his position as coun¬ 
sel for the plaintiff, a conference was held at which there 
were present Mr. J. Francis Smith, who was then secretary 
of the said Officers and Non-Commissioned Officers Club, a 
Mr. Johnson of the Office of the Judge Advocate, Head¬ 
quarters, EUCOM, APO 757, with offices in the I. G. Farben 
building, in Frankfurt/Main, Germany, Mr. David Pine, 
president of the plaintiff Company, and your affiant; that 
your affiant was informed that said Mr. Johnson was the 
legal advisor to the said defendant Club assigned by the 
office of the Judge Advocate. A lengthy discussion was had 
between all of the parties present at said conference as to 
the possibility of effecting a compromise. That because 
of the complicated factual situation, both Mr. Smith and 

Mr. Johnson requested your affiant to submit a brief 
22 of the facts in the case. That Mr. Johnson and your 

affiant discussed the course of action to be taken in 
the event a compromise and settlement could not be reached. 
Mr. Johnson advised your affiant that there were no courts 
in Europe which had jurisdiction over the defendant, and 
that any legal action, if it became necessary, would be re¬ 
quired to be instituted in the Federal District Court in the 
District of Columbia. That your affiant submitted a brief 
in accordance with the request of Mr. Smith and Mr. John¬ 
son, and approximately three weeks thereafter, he was ad¬ 
vised by an aide to General Boone that there was no possi- 




bility of any compromise and that appropriate legal pr<j- 
ceedings should be instituted if it was felt advisable. 

Geoege J. Vecchibtti, Je. 

Subscribed and sworn to before me this 8th day of 
gust, 1949. 

Daniel A. Caspee 
Notary Public, D. C. 

My Commission Expires April 15, 1953. 


23 Filed Oct 19 1949 

* Order 

The above-styled and numbered cause having come on foi* 
hearing on the motion to dismiss of the defendant, U. SL 
Officers and Non-Commissioned Officers Club, European 
Theater, and the Court having examined the pleadings and 
memoranda filed herein and having heard oral argument of 
counsel and being fully advised in the premises, it is by 
the Court this 18th day of October, 1949, 

Ordered that the motion to dismiss be, and the same 
hereby is, granted, and the complaint is hereby dismissed 
as to said defendant. Plaintiff is granted 10 days within 
which to file an amended complaint as to said defendant. 

F. Dickinson Letts 
Judge 

24 Filed Oct 19 1949 

Order 

The above-styled and numbered cause having come on for 
hearing on the motion of the defendants, James Forrestal, 
Secretary of Defense, Kenneth C. Royall, Secretary of the 
Army, William H. Draper, Jr., Undersecretary of the Army, 
Major General Thomas B. Larkin, The Quartermaster Gen¬ 
eral, Lt. Col. Ellsworth P. Hardenberg and Lt. CoL H. R. 
Greenlee, to dismiss for failure to state a claim upon which 
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relief can be granted, and the Court having examined the 
pleadings and heard oral argument of counsel, and being 
fully advised in the premises, it is by the Court this 18th 
day of October, 1949, 

Ordered that the motion to dismiss be, and the same 
hereby is, granted, and the complaint is hereby dismissed 
as to said defendants. Plaintiff is granted 10 days within 
which to file an amended complaint as to said defendants. 

F. Dickinson Letts 
Judge 


25 Filed Oct 28 1949 

Amended Complaint for Damages for Breach of Contract 

1. The claim for relief herein on behalf of the Plaintiff 
against the Defendant is for an amount in excess of 
$3,000.00 and within the jurisdiction of this Court. 

2. At all times hereinafter mentioned, plaintiff herein, 
the American Commercial Company, was and now is a body 
corporate, organized and existing under and by virtue of 

the laws of Italy, maintaining an office and doing 

26 business in the District of Columbia. Defendant, 
“U. S. Officers and Non-commissioned Officers* Club, 

European Theater”, hereinafter sometimes referred to as 
“Club”, is a voluntary unincorporated association of army 
personnel organized for the convenience, recreation and 
social welfare of its members stationed in the European 
Theater of War, and exists under and by virtue of Army 
regulations promulgated in the District of Columbia by the 
Secretary of War, Chief of Staff of the Army, and the Sec¬ 
retary of National Defense; composed of an aggregate 
membership believed to be in excess of 100,000 officers and 
enlisted men of the Army of the United States too numer¬ 
ous to be named individually, and is sued herein in its ca¬ 
pacity as such Club as will hereinafter appear. 
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Said defendant maintains it supervisory and only agents 
in the United States of America in the District of Columbia 
and is authorized and empowered to enter into contracts i|n 
its independent club name and in its private contractual 
capacity is a legal entity suable as such and is not an agency 
or instrumentality of the Government, and has assets be¬ 
lieved to be in excess of $5,000,000.00 in the name of tht 
“Club”. 

3. That James Forrestal, Secretary of Defense, Kenneth 
C. Royall, Secretary of Army, William H. Draper, Jr., Un¬ 
dersecretary of the Army, Major General Thomas B. Lan¬ 
kin, The Quartermaster General, Lt. Col. Ellsworth Pj. 
Hardenbergh, Chief of Army Exchange Services, and Lij. 
Col. H. R. Greenlee, Custodian, Army Welfare Fund are 
designated herein to be served with summons and copies of 
this complaint in their capacity as supervisory agents for 
the defendant “Club”. 

4. On or about July 26,1946, and October 25,1946, plainl 
tiff and defendant, acting through their duly authorize^ 
agents, entered into certain contracts in writing, copies of 

which contracts are annexed to the original complaint 
27 filed herein and are marked Exhibits “ A ”, “ B ” andj 

“C”, and are incorporated herein by referenced 
whereby plaintiff undertook to furnish wines and cognac 
to be manufactured and bottled specially for defendant. 
Defendant agreed to accept and pay for the merchandise in 
accordance with a schedule of delivery set forth in said 
agreements for a total of 840,000 full liter bottles of Chianti 
wine and 840,000 full liter bottles of cognac between Au¬ 
gust 20,1946 and October, 1947 for a total consideration of 
$2,255,000.00. Defendant accepted and on, to wit, October! 
22,1946 paid for 384,155 bottles of Chianti wine and 145,478 
bottles of SIS cognac in the total amount of $638,741.50. 
The Defendant further accepted and on, to wit, October 25, 
1946, paid for 41,390 bottles of SIS cognac in the amount 
of $72,432.50. The Defendant further accepted and on, to 
wit, January 21,1947 paid for 23,882 bottles of Chianti wine | 
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in the total sum of $23,882.00. The Defendant further ac¬ 
cepted and on, to wit, February 13,1947 paid for 5,975 bot¬ 
tles of Chianti wine and 21 bottles of SIS cognac in the 
total sum of $6,011.75 making a total of $741,067.25. 

Defendant wrongfully refused to accept and pay for fur¬ 
ther shipments, although plaintiff had performed all of the 
conditions required on its part and had manufactured, 
bottled and shipped in accordance with the agreed schedule. 
As a result of the refusal on the part of the defendant to 
accept and pay for the merchandise aforesaid plaintiff was 
damaged in the sum of $1,537,814.25. 

5. The Plaintiff herein has, at all times, been ready will¬ 
ing and able to perform its requirements under the Con¬ 
tract and the Defendant has, without just cause or reason 
or excuse failed and refused performance and continues to 
fail and refuse to perform the Contract. 

Wherefore, the Premises Considered, the Plaintiff de¬ 
mands judgment against the Defendant in the sum of $1,- 
513,932.25 plus interest from October 31,1947, besides costs 
of this suit. 

David Pine, 

President American 
Commercial Co., Inc. 

28 John R. Fitzpatrick 
Edward J. Lynch 
Attorneys for Plaintiff, 

1406 G Street, N. W., 

Washington, D. C. 

Republic 8551 

City of Washington 

District of Columbia, ss: 

I, David Pine make solemn oath that I am President of 
the American Commercial Company, Inc., the petitioner 
named in the foregoing petition and am duly authorized to 
make said affidavit in its behalf and that the statements 
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contained in the petition are true according to the best o: 
my knowledge, information and belief. 

David Pine 


Subscribed and sworn to before me this 28th day of Octo-| 
her, 1949. 

Daniel A. Casper 
Notary Public. 


My Commission Expires April 15,1953. 


Demand for Jury Trial 

Plaintiff demands a trial by jury on triable issues herein. 

John B. Fitzpatrick 
Edward J. Lynch 
Attorneys for Plaintiff 


29 Filed Nov 4 1949 j 

i 

Motion to Dismiss Amended Complaint 

Comes now the defendant, U. S. Officers and Non-Com- ! 
missioned Officers 7 Club, European Theater, and moves the 
Court to dismiss the Amended Complaint filed in the above 
entitled cause for the following reasons: 

1. Lack of jurisdiction over the person of this defendant. 

2. Improper venue. 

3. Lack of jurisdiction over the subject matter. 

In support thereof, the affidavits of Lieutenant General 
Thomas B. Larkin, Lieutenant Colonel F. W. Oliphant, and 
Hubert H. Margolies, annexed to the motion to dismiss filed 
herein by this defendant on April 8,1949, as Exhibits “A”, i 
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“ B ”, and “C”, respectively, are incorporated herein and 
expressly made a part of this motion. 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Assistant United States Attorney. 

Samuel K. Abrams, 

Assistant United States Attorney. 


30 Filed Nov 4 1949 

Motion to Dismiss Amended Complaint 

Come now the defendants James Forrestal, Secretary of 
Defense; Kenneth C. Royall, Secretary of the Army; Wil¬ 
liam H. Draper, Jr., Undersecretary of the Army; Major 
General Thomas B. Larkin, The Quartermaster General; 
Lt. Col. Ellsworth P. Hardenbergh; and Lt. Col. H. R. 
Greenlee, and move the Court to dismiss the Amended Com¬ 
plaint filed in the above entitled cause for the following 
reason: 

1. Failure to state a claim upon which relief can be 
granted. 

George Morris Fay, 

United States Attorney. 

Ross O’Donoghue, 

Assistant United States Attorney. 

Samuel K. Abrams, 

Assistant United States Attorney. 
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Filed Nov 17 1949 

Order 


The above-styled and numbered cause having come on f or| 
bearing on the motion to dismiss the amended complaint of| 
the defendant, U. S. Officers and Non-Commissioned Officers' 
Club, European Theater, and the Court having examined 
the pleadings and memoranda filed herein, and being fully 
advised in the premises, it is by the Court this 16th day of | 
November, 1949, 

Ordered, that the motion to dismiss the amended com-i 
plaint be, and the same hereby is, granted, and the amended! 
complaint is hereby dismissed as to said defendant. 

F. Dickinson Letts 
Judge 


32 Filed Nov 17 1949 

Order 

The above-styled and numbered cause having come on for 
hearing on the motion of the defendants, James Forrestal, 
Secretary of Defense, Kenneth C. Eoyall, Secretary of the 
Army, William H. Draper, Jr., Undersecretary of the 
Army, Major General Thomas B. Larkin, The Quarter- | 
master General, Lt. Col. Ellsworth P. Hardenbergh, and | 
Lt. Col. H. R. Greenlee, to dismiss the amended complaint j 
for failure to state a claim upon which relief can be granted, 
and the Court having examined the pleadings, and being 
fully advised in the premises, it is by the Court this 16th 
day of November, 1949, 

Ordered, that the motion to dismiss the amended com¬ 
plaint be, and the same hereby is, granted, and the amended 
complaint is hereby dismissed as to said defendants. 

F. Dickinson Letts 
Judge 
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©ntteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,503 

American Commercial Company, Inc., appellant 


U. S. Officers and Non-Commissioned Officers Club, Euro-' 
pean Theater, an Unincorporated Association, et al., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

On September 22, 1948, the American Commercial Co., 
Inc., an Italian corporation, filed a complaint in the United 
States District Court for the District of Columbia, claiming 
damages in the amount of $1,537,814.25, allegedly suffered 
by reason of the defendant association’s breach of a 
1946 contract pursuant to which the plaintiff had agreed to 
supply the defendant association with wine and cognac. 
The complaint named as defendant the United States Officers 
and Non-Commissioned Officers Club, European Theater, 
which, as alleged in the complaint, “is a voluntary, unincor¬ 
porated association of Army personnel organized for the 
convenience, recreational and social welfare of its members 


(1) 
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stationed in the European theater of war”. The complaint 
was addressed to the defendant association in care of the 
Secretary of Defense, the Secretary of the Army, the Under¬ 
secretary of the Army, the Quartermaster General, the 
Chief, Army Exchange Services, and the Custodian, Army 
Welfare Fund. Paragraph numbered 3 of the complaint 
alleged that these officials “are sued herein in their capacity 
as agents for the defendant ‘Club’ ”. (J.A. 2-4.) A sum¬ 
mons issued to the defendant association was purportedly 
served only upon the Attorney General, the United States 
Attorney for the District of Columbia, and the Quarter¬ 
master General through his designated agent (J.A. 11-12). 
Another summons was issued to and served upon all of the 
above-designated officials as individual defendants (J.A. 
13-14). The Government filed a motion to dismiss the 
cause as to the individual defendants for failure to state a 
claim upon which relief could be granted (J.A. 14-15). This 
motion was granted (J.A. 21-22). The Government also 
filed a motion to dismiss the cause as to the defendant asso¬ 
ciation (together with affidavits of the Quartermaster Gen¬ 
eral, Lt. General Thomas B. Larkin; his designated agent, 
Hubert H. Margolies, Esq.; and the Secretary-Treasurer of 
the defendant association, Lt. Colonel Floyd W. Oliphant) 
for lack of jurisdiction over the subject matter, lack of juris¬ 
diction over the person and improper venue (J.A. 15). This 
motion was also granted (J.A. 21). 

In his affidavit General Larkin stated that he was not, and 
had not since the institution of the action been, a member of 
the defendant association; that he was not an agent, officer, 
or representative of the defendant association and had not 
acted as such or in any other capacity with relation to the 
defendant association since the institution of the action; 
that he was not authorized to accept service of process by 
the defendant association; that he had designated Mr. Mar¬ 
golies as his agent to receive a copy of the summons and 
complaint and had instructed Mr. Margolies in receiving 
such papers to state that he was waiving no defects in the 
process or in the service thereof or any objections which 
might exist on the grounds of jurisdiction (J.A. 16). 
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In his affidavit Mr. Margolies stated that he was an attor¬ 
ney in the Department of Justice; that he received a copy 
of the summons and complaint in this action; that in receiv¬ 
ing such papers, pursuant to instructions from the Depart¬ 
ment of the Army, he informed the Deputy United States 
Marshal that he was accepting them without waiving any 
defects which might exist in the process or service thereof 
and without prejudice to any objections which might exist 
on the grounds of lack of jurisdiction, and that he had no 
authority whatsoever from the defendant association which 
had never been in touch with him (J.A. 17-18). j 

In his affidavit Lt. Colonel Oliphant stated that sinc^ 
about January 1, 1947, he had been Secretary-Treasurer ojf 
the defendant association and that he was well acquainted 
with the organization, records and method of operation of 
the association; that the defendant association was a volunf 
tary unincorporated association having its headquarters an<} 
principal place of business in Heidelberg, Germany, where! 
the affairs of the club were conducted; that all records of thq 
defendant association were maintained at Heidelberg, Ger-| 
many; that the defendant association had no agent, officer J 
employee, or representative residing in the District of Co 
lumbia and no agent engaged in representing or acting for| 
its members or for any other purpose in the District of Co 
lumbia; that the defendant association had no branch or 
office of any kind, did no business, and carried on no part of 1 
its activities, in the District of Columbia; and that the de¬ 
fendant association had authorized no one, and had no agent, 
in the District of Columbia to accept service of process for I 
it (J.A. 18-19). I 

After dismissal of the complaint as to both the defendant 
association and the individual defendants, the plaintiff with 
the court’s permission filed an amended complaint. The 
only substantial difference between the original complaint 
and the amended complaint was the omission from the latter 
of the allegation in paragraph numbered 3 of the former 
that the named officials “are sued herein in their capacity as 
agents for the defendant ‘Club’ ” and substitution of the 
allegation that they “are designated herein to be served with 
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summons and copies of this complaint in their capacity as 
supervisory agents for the defendant * Club 9 9 \ (J.A. 22-24.) 
The amended complaint was served only upon the United 
States Attorney for the District of Columbia (R. 25). Upon 
motions of the Government (J.A. 25-26), the amended com¬ 
plaint was dismissed as to both the defendant association 
and the individual defendants (J.A. 27). From such orders 
of dismissal the plaintiff noted this appeal (R. 33). It 
appears, however, that the appeal from the dismissal as to 
the individual defendants has since been abandoned by 
appellant (Br. 3) so that present argument may be re¬ 
stricted to the dismissal as to the defendant association. 

STATUTE AND REGULATIONS INVOLVED 

4 U.S.C. 15, pertinent portions of Army Regulations No. 
210-50, December 13, 1945, and pertinent portions of Euro- i 
pean Theater Circular No. 81, June 3,1946, are set forth in 
the appendix, infra, pp. 21-36. 

SUMMARY OP ARGUMENT 

I i 

The defendant association is fundamentally the same as 
an Army exchange. Both perform the essential function of , 
providing for the general welfare, comfort and morale of , 
our armed forces. Each is established pursuant to Army 
regulations which provide that they shall be Government j 
instrumentalities entitled to sovereign immunities, but that 
they shall be financed by nonappropriated funds and shall 
execute in their own name contracts which shall not obligate 
the United States. The Supreme Court has held that such 
an Army exchange is validly established by Army regula¬ 
tions, that it is an arm of the Government, an integral part 
of the War Department, and that it partakes of whatever 
immunities the latter may have under the Constitution and 
federal statutes. It has also been held that such immunity 
includes immunity from suit. No consent to such suit has 
been given. It necessarily follows that, since the defendant i 
association is essentially the same $s an Army exchange, it i 
has the same status. Congress has in effect ratified the es- 
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tablishment of such organizations as Government instrumen¬ 
talities with sovereign immunity when it expressly excepted 
them from its consent to imposition of state sales taxes in 
federal areas. 

The Eisentrager case is not applicable here since the 
Supreme Court has held that the withholding or withdrawal 
of consent to sue the sovereign, or an instrumentality of the 
sovereign, involves no constitutional question. 

II 

Appellant’s complaint does not otherwise allege, and the 
uncontradicted affidavit of the Secretary-Treasurer of tne 
defendant association shows, that the defendant association 
carries on no activities, and has authorized no one to accent 
service of process for it, in the District of Columbia. Th|e 
Army regulations which govern the defendant association 
clearly show that Department of the Army officials are not 
its agents. Furthermore, the only Department of the Army 
official actually served on behalf of the defendant associa¬ 
tion under Army regulations has no command or controjl 
over the Army officers in the European Theater of War re'p 
sponsible for the operation of the defendant association!. 
The District Court, therefore, could not, or at least did not^ 
acquire jurisdiction over the person of the defendant assoj 
ciation. Moreover, the action cannot be maintained againsi 
the United States itself. 

ARGUMENT 


The Defendant Association Cannot Be Sued in Any Court Since 
It Is a Government Instrumentality Immune from Suit 

A. The defendant association serves the same purpose,\ 
is established by the same authority, amd has the same\ 
legal status as an Army exchange. 

i 

The defendant association serves the same purpose as an 
Army exchange. In a modem Army, as the Supreme Court 
has pointed out in Northern Pacific R. Co. v. United States, 
330 U. S. 248, 255, “The needs of the armed forces plainly 
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include recreational facilities. The morale and physical con¬ 
dition of combat forces are as important to the successful 
prosecution of a war as their equipment’’ To foster good 
morale among military personnel the Department of the 
Army 1 has provided for the establishment of Army ex¬ 
changes and officers’ and noncommissioned officers’ clubs. 1 
When the contract upon which the present suit is based was 
executed, such provision for the continental United States 
was contained in Army Regulations No. 210-50, issued De¬ 
cember 13, 1945, 2 pertinent portions of which are set forth 
in the appendix, infra at pp. 21-23. At that time, similar 
provision for the European Theater was contained in Euro¬ 
pean Theater Circular No. 81, issued June 3,1946, pertinent 
portions of which are also set forth in the appendix, infra 
at pp. 23-36. The purpose of such provisions is stated in 
paragraph numbered 1 of Army Regulations No. 210-50, 
December 13,1945, as follows: 

Certain revenue-producing and welfare activities are 
necessary adjuncts to the Army and are authorized. 
Revenue-producing [Army exchanges], welfare, and 
sundry [officers’ and noncommissioned officers’ clubs] 1 
activities are designed to supplement activities supplied i 
by the Government from appropriated funds and are 
designed to contribute to the comfort, pleasure, con- , 
tentment, and mental and physical improvement of 
military personnel; the funds accumulated will be 
dispersed solely for the benefit of military personnel. 
The nature of these activities imposes on the War De¬ 
partment the responsibility of supervising their admin¬ 
istration and providing adequate controls. j 

The defendant association is established by the same au¬ 
thority as an Army exchange. Army exchanges and officers ’ 

1 Both the War Department and the Department of the Army 

are referred to herein as the Department of the Army. i 

2 The scope of such regulations is stated in paragraph numbered 2, 
which provides: 

The policies and procedures prescribed in these regulations 
are directly applicable within the continental limits of the 
United States. Theater and department commanders outside 
the continental United States will adopt such portions of these 
regulations as are applicable and will establish appropriate 
policies, procedures, and controls in connection therewith. 

i 
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and noncommissioned officers’ clubs are both established 
pursuant to Army regulations. While there are separate 
Army regulations dealing with each—AR 210-60, April 3, 
1947, with respect to officers’ and noncommissioned officers’ 
clubs (reissued since the present suit was instituted), and 
AR 210-65, June 12,1945, with respect to Army exchanges— 
present-day Army exchanges and officers’ and noncommis¬ 
sioned officers’ clubs both owe their existence to nonappro- 
priated funds, which, at the time the contract upon which the 
present suit is based was executed, were authorized by AR 
210-50, December 13, 1945, and European Theater Circular 
No. 81, June 3,1946. 

The defendant association has the same legal status as an 
Army exchange. From their rather unique method of 
financing from nonappropriated funds stems the basic simi¬ 
larity between Army exchanges and officers’ and noncop- 
missioned officers’ clubs. The nature of the functions ahd 
operations of these organizations are such that they Ob¬ 
viously do not lend themselves to efficient financing through 
funds appropriated by Congress. Were they so financed 
from the Treasury of the United States, the military per¬ 
sonnel, on the one hand, would have little or no incentive to 
limit expenditures and Congress, on the other hand, would 
be very reluctant to curtail allotments of funds for trie 
pleasure and comfort of our armed forces. Moreover, wep 
they so financed, it would be most difficult, if not impossibly, 
to establish adequate controls for administration of arid 
accounting for such appropriated funds and recreational 
items purchased with them. A more efficient operation is, 
therefore, obtained by having Army exchanges and officers’ 
and noncommissioned officers’ clubs run by the military- 
personnel themselves with nonappropriated funds, which 
are defined in paragraph numbered 3(a) of the Europeari 
Theater regulations as follows: 

Nonappropriated funds are derived from cash, investi- 
ments, or other assets accumulated in the conduct of 
revenue-producing, welfare and sundry activities. 

Moreover, by prohibiting unnecessary accumulation of nonl 
appropriated funds in such organizations Army regulations 
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can encourage the conduct of their affairs in such a manner 
that efficiency and economy of operation by the members 
will currently inure to their own benefit by way of better 
facilities and lower prices. Thus, paragraph numbered 
12(d) of the same regulations provides: 

Clubs and associations are authorized to have a net 
working capital (excess of current assets over current 
liabilities) equal to that required for two months’ oper¬ 
ation, computed as being two times the average net 
operating expense of the six months period ending on 
the last day of the preceding month. • • * Any 

amount in excess of this will be transferred to USFET 
Central Welfare Fund. (See Par. 14d(l).) 

Administration of nonappropriated funds on a business-like 
basis is further insured by paragraphs numbered 13 and 14, 
which contain detailed provisions for safeguarding, and 
maintaining accounts with respect to, nonappropriated 
funds, and by paragraphs 15 through 18, which contain de¬ 
tailed provisions with respect to transfer, disposition, audit 
and inspection by Army officials, of such funds. The gov¬ 
erning policies prescribed for nonappropriated funds are set 
forth in paragraph numbered 5 as follows: 

a. Control of the accumulation, distribution, and use 
of nonappropriated funds is the responsibility of the 
USFET Central Welfare Fund. 

b. Nonappropriated funds are: 

(1) Primarily for the welfare and recreation of the 
military or civilian personnel currently stationed at 
a War Department installation, and 

(2) Secondarily for the welfare and benefit of the 
entire Army or all civilian employees of the War 
Department. 

c. Accumulations of nonappropriated funds in ex¬ 
cess of the requirements of an installation or activity, as 
determined under the controls established from time to 
time by Headquarters, US Forces, European Theater, 
may be redistributed by the USFET Central Welfare 
Fund to satisfy the needs of less fortunate installations 
or units (see Pars. 11 and 12 below). 

d. Organizational units have no proprietary interest 
in such activities or in the profits generated thereby. 
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From the entire plan for the use of nonappropriated funds 
it is clear that organizations financed by such funds in carry¬ 
ing on their activities cannot obligate the United Stated. 8 

Although Army exchanges and officers ’ and noncommis¬ 
sioned officers’ clubs are financed by nonappropriated funps 
and in carrying on their activities accordingly make con¬ 
tracts in their own name and cannot bind the United States, 
nevertheless, they are performing a Governmental functiqn, 
and, as we have noted, an essential function of the Arm|y. 
Accordingly, it would not do to have such function termi¬ 
nated or suspended as a result of litigation instituted by 
creditors of such organizations. The Army regulations au¬ 
thorizing Army exchanges and officers’ and noncommis¬ 
sioned officers’ clubs, therefore, expressly provide that 

Activities and funds authorized in these regulations ate 
Government instrumentalities and are entitled to the 
immunities and privileges of such instrumentalities ex¬ 
cept as otherwise directed by the War Department. 
(Paragraph numbered 5(h) of AR 210-50, December IS, 
1945; paragraph numbered 5(g) of European Theater 
Circular No. 81, June 3,1946). 3 4 

The War Department has not otherwise directed and the 
Government has not consented that these instrumentalities 
be sued. 

Army exchanges and officers’ and noncommissioned offi¬ 
cers’ clubs are also essentially similar in other respects. The 
fundamentals of an Army exchange have been summarized 


3 Were there any doubt about the matter, it would be quickly 
dispelled by paragraph numbered 28(f) of AR 210-60, April 3, 
1947, which provides: 

Club contracts are solely the obligation of the club. They are 
not Government contracts and the distinction between clujb 
contracts and Government contracts will be observed and 
clearly indicated at all times. 

4 It should be noted that such regulations were in existence when 
the plaintiff entered into contractual relationships with the de¬ 
fendant association; that Army regulations have the force of law, 
Standard Oil Co. v. Johnson , 316 U.S. 481, 484; and that it would 
be incumbent upon the appellant in dealing with an organization 
such as the defendant association to ascertain its legal status from 
such regulations. 
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by the Supreme Court in Standard OH Co. v. Johnson , 316 
U. S. 481,484-485, as follows: 

The commanding officer of an Army Post, subject to the 
regulations and the commands of his own superior offi¬ 
cers, has complete authority to establish and maintain 
an exchange. He details a post exchange officer to man¬ 
age its affairs. This officer and the commanding offi¬ 
cers of the various company units make up a council 
which supervises exchange activities. None of these 
officers receives any compensation other than his regu¬ 
lar salary. The object of the exchanges is to provide 
convenient and reliable sources where soldiers can ob¬ 
tain their ordinary needs at the lowest possible prices. 
Soldiers, their families, and civilians employed on mili¬ 
tary posts here and abroad can buy at exchanges. The 
Government assumes none of the financial obligations 
of the exchange. But government officers, under gov¬ 
ernment regulations, handle and are responsible for all 
funds of the exchange which are obtained from the com¬ 
panies or detachments composing its membership. 
Profits, if any, do not go to individuals. They are used 
to improve the soldiers* mess, to provide various types 
of recreation, and in general to add to the pleasure and 
comfort of the troops. 

It will be observed from AR 210-60, April 3, 1947, that the 
operation of officers* and noncommissioned officers* clubs 
follows exactly the same pattern. 

It is clear, therefore, that the defendant association 
serves the same purpose, is established by the same author¬ 
ity, and has the same legal status as an Army exchange. 

B. The Supreme Court has held that Army exchanges 
are validly established hy regulations of the Department 
of the Army and partake of whatever immunities it may 
have under the Constitution and federal statutes. 

We need not speculate whether the Department of the 
Army, as distinguished from Congress, can validly establish 
an organization such as an Army exchange. In Standard 
Oil Co. v. Johnson , supra, at p. 484, the Supreme Court has 
declared: 

That the establishment and control of post exchanges 
have been in accordance with regulations rather than 
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specific statutory directions does not alter their status, 
for authorized War Department regulations have the 
force of law. 

Moreover, after summarizing the fundamentals of an 
Army exchange, as quoted above, the Supreme Court At 
p. 485 stated: 

From all of this, we conclude that post exchanges 4s 
now operated are arms of the Government deemed by it 
essential for the performance of governmental func¬ 
tions. They are integral parts of the War Department, 
share in fulfilling the duties entrusted to it, and partake 
of whatever immunities it may have under the Constitu¬ 
tion and federal statutes . (Emphasis added) 

It is noteworthy, too, that in holding an Army exchange 
to be a Government instrumentality immune from state tax¬ 
ation the Supreme Court in the Standard Oil Co. case, supra, 
had before it the Government’s brief in the companion case 
of Query v. United States, 316 U. S. 486, in which the peculiar 
characteristics of Army exchanges, as well as the regul4- 
tions establishing and governing them (AR 210-50 and AR 
210-65, amended as of July 1,1941) were pointed out. Th^i 
Supreme Court particularly noted at p. 485 that: “The Gov¬ 
ernment assumes none of the financial obligations of the 
exchange.” 

Moreover, the sovereign immunity of such Government 
instrumentality embraces immunity from suit as well as 
freedom from state taxation. Thus, in Humphrey v. Pos^, 
245 Ala. 11,15 So. (2d) 732, the Supreme Court of Alabama 
has held that since an Army exchange is such instrument 
tality it cannot be sued. 

C. It necessarily follows that the defendant association 
is also a Government instrumentality entitled to like im¬ 
munity. 

It has been demonstrated that the defendant associatiori 
serves the same purpose, is established by the same author-j 
ity, and has the same legal status as an Army exchange. The 
Supreme Court has held that Army exchanges are validly 
established by regulations of the Department of the Army 
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and partake of whatever immunities it may have under the 
Constitution and federal statutes. It has also been held that 
such immunity includes immunity from suit. Accordingly, 
the defendant association must also be a Government in¬ 
strumentality immune from suit. 

Furthermore, Congress has expressly recognized and 
sanctioned the Army’s establishing such organizations as 
the defendant association and conferring sovereign im¬ 
munity upon them. Thus, Congress not only has not con¬ 
sented that voluntary unincorporated associations of mili¬ 
tary personnel be sued but has expressly excepted them 
when it consented to imposition of state sales taxes in geo¬ 
graphical areas under the control of the federal govern¬ 
ment. Such exception is found in 4 U.S.C. 15, which pro¬ 
vides: 


(a) The provisions of sections 13 and 14 of this title 
shall not be deemed to authorize the levy or collection of 1 
any tax on or from the United States or any instrumen¬ 
tality thereof, or the levy or collection of any tax with 
respect to sale, purchase, storage, or use of tangible 
personal property sold by the United States or any 
instrumentality thereof to any authorized purchaser. 

(b) A person shall be deemed to be an authorized 
purchaser under this section only with respect to pur¬ 
chases which he is permitted to make from commis¬ 
saries, ship’s stores, or voluntary unincorporated or¬ 
ganizations of Army or Navy personnel, under regula- I 
tions promulgated by the Secretary of War or the Secre¬ 
tary of the Navy. (Oct. 9, 1940, ch. 787, § 3, 54 Stat. 
1060.) 5 


5 The Senate report accompanying the bill which finally became 
this statute, S. Rep. 1625, 76th Cong., 3rd Sess., seems to indicate 
that the ultimate decision whether such organizations are Govern¬ 
ment instrumentalities was left to the courts. Thus, the report at 
p. 4 provides: 

If voluntary unincorporated organizations of Army and Navy 
personnel, such as post exchanges, are held by the courts to 
be instrumentalities of the United States, the same rule will 
apply to similar purchases from such organizations; but if 
they are held not to be such instrumentalities, property so 
purchased from them will be subject to the State sales or use 




Appellant points out (Br. 10) that Army regulations pro¬ 
vide that organizations such as the defendant association 
“are wholly owned instrumentalities, and are entitled to the 
immunities and privileges of such instrumentalities except 
as otherwise directed by the War Department.’’ Appellant 
emphasizes the exception and contends (Br. 10-11) (1) that, 
since the Army regulations provide that in contracting su<?li 
organizations shall not bind the United States, they are not 
Government instrumentalities, and (2) that the contract be¬ 
tween it and the defendant association provides that any 
dispute shall be heard and determined by the United States 
federal courts. Appellant’s first contention is refuted by 
the decision of the Supreme Court in the Standard Oil Co. 
case, supra, with respect to an essentially similar organiza¬ 
tion. Its second contention is based upon a misinterpreta¬ 
tion of the language of the contract which merely provides 
what substantive rules shall be applied in the construction 
of the contract and makes no reference to any forum for the 
conduct of litigation concerning it. The express languagje 
of the October, 1946, contract, which is found in paragraph 
numbered 8, is as follows: 

“It is agreed by the parties to this contract that the law 
to govern this contract is the law of the United Statejs 
as interpreted by the United States Federal Courts. ’ ’ j 

Even if the defendant association had intended to provide ja 
forum for suits against it, it would have lacked authority to 
do so by virtue of the Army regulations previously quoted 
which establish it as a Government instrumentality with 
sovereign immunities except as otherwise provided not by 


tax in the same manner and to the same extent as if such 
purchase was made outside a Federal area. 

In view of this legislative history of the statute, it might be con¬ 
sidered a conditional ratification by Congress of the Army’s 
establishment of such unincorporated associations as Government 
instrumentalities entitled to sovereign immunities—conditioned 
upon the Supreme Court’s holding them to be such instrumentalities^ 
Even in that light, however, the ratification is presently effective 
since the condition has now been fulfilled by the Supreme Court’s 
decision in the Standard Oil Co. case, supra. 
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the defendant association, but by the Department of the 
Army. 

D. The Eisentrager case is not applicable since no con¬ 
stitutional question is here involved . 

Appellant contends (Br. 19) that it would be a violation 
of the Fifth Amendment of the Constitution of the United 
States to deprive it of a forum for adjudication of this dis¬ 
pute. It relies (Br. 20) upon Eisentrager v. Forrestal, 84 
U. S. App. D.C. 396, 174 F. 2d 961, certiorari granted 338 
U. S. 877, in which this Court held that there must be a 
forum to entertain a petition for a writ of habeas corpus on 
behalf of a person alleging that he is being unconstitution¬ 
ally deprived of his liberty by the Government acting 
through its officials. 

The facts of the case at bar are clearly distinguishable 
from those of the Eisentrager case. We have here no sus¬ 
pension of the privilege of the writ of habeas corpus. More¬ 
over, if as the Supreme Court has held in the Standard Oil 
Co. case, supra, organizations such as the defendant associ¬ 
ation are Government instrumentalities, 6 the withholding 
or withdrawal of consent that they be sued on contracts in¬ 
volves no constitutional question. Thus, the Supreme Court 
in Lynch v. United States, 292 U. S. 571, 580-583, has stated: 

Contracts between individuals or corporations are 
impaired within the meaning of the Constitution when¬ 
ever the right to enforce them by legal process is taken 
away or materially lessened. A different rule prevails 
in respect to contracts of sovereigns. Compare Princi¬ 
pality of Monaco v. Mississippi, ante, p. 313. “The 
contracts between a Nation and an individual are only 
binding on the conscience of the sovereign and have no 


6 It may be noted that appellant’s complaint alleges in paragraph 
numbered 2 that the defendant association is not a Government 
instrumentality. However, this is not an allegation of fact, but of 
a legal conclusion which is contradicted by Army regulations as 
interpreted by the Supreme Court in the Standard Oil Co. case, 
supra. Of course, the trial court not only could take judicial notice 
of such regulations, Thornton v. United States, 271 U.S. 414, 420: 
Caka v. United States, 152 U.S. 211, 221, but would be bound by 
the decision of the Supreme Court construing them. 
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pretentions to compulsive force. They confer no right 
of action independent of the sovereign will.” The rule 
that the United States may not be sued without its con¬ 
sent is all embracing. 


• * # For consent to sue the United States is a privi¬ 
lege accorded; not the grant of a property right pro¬ 
tected by the Fifth Amendment. The consent may pe 
withdrawn, although given after much deliberation ahd 
for a pecuniary consideration. • * • 


* * * When the United States creates rights in indi¬ 
viduals against itself, it is under no obligation to pro¬ 
vide a remedy through the courts. United States v. 
Babcock, 250 U. S. 328, 331. It may limit the individual 
to administrative remedies. Tutun v. United States, 
270 U. S. 568, 576. • * * 

Moreover, the rule is the same where a Government in¬ 
strumentality as distinguished from the United States itsdlf 
is involved. Maricopa County v. Valley Nat. Bank, 318 U. S. 
357, 362. 

II 

i 

This Action Could Not Be Maintained in the United States 
District Court for the District of Columbia Even in tfjte 
Absence of Snch Immunity Since the Defendant Association 
Carries on No Activities, and Cannot Be, or at Least Has N<j>t 
Been, Served With Process, in the District of Columbia 

Assuming, arguendo, that the defendant association is a 
jural person and that it is not immune from suit, it then 
becomes necessary to determine whether this in personam 
action can be maintained against it in the United States 
District Court for the District of Columbia. 

The defendant association carries on no activities in tfyi 
District of Columbia. The affidavit of the Secretary-Treas¬ 
urer of the defendant association states that the associa¬ 
tion’s place of business is Heidelberg, Germany, where its 
affairs and business are conducted, and that it has no branch, 
does no business and carries on no activities in the District 
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of Columbia (J.A. 19). 7 This statement is uncontradicted. 
It is recognized that, for purposes of determining jurisdic¬ 
tion over the person or proper venue, unincorporated asso¬ 
ciations are treated like corporations. Thus, in Sperry 
Products v. Association of American R . R., 132 F. 2d 408, 
411 (C.A. 2), certiorari denied 319 U. S. 744, Judge Learned 
Hand, speaking for the court, said: 

It is not altogether clear a priori how to attribute 
location to a collective venture even after one has called 
it a jural person. In the case of a corporation, courts 
for long evaded the difficulty by saying that it was lo¬ 
cated in the state of its incorporation within whose 
borders it was confined. Bank of Augusta v. Earl, 13 
Pet. 519,10 L. Ed. 275. It finally became evident, how¬ 
ever, that this resulted in too much injustice to be 
tolerable, and eventually there was evolved the concept 
that a corporation could be 11 present * 1 outside its state, 
that fact being determined by the extent of its local ac¬ 
tivities. Green v. Chicago, Burlington & Quincy R. Co., 
205 U. S. 530, 27 S. Ct. 595, 51 L. Ed. 916; International 
Harvester Company v. Kentucky, 234 U. S. 579,34 S. Ct. 
944, 58 L. Ed. 1479; Philadelphia & Reading R. Co. v. 
McKibbin, 243 U. S. 264, 37 S. Ct. 280, 61 L. Ed. 710. 
Obviously the same situation arises whenever we are to 
determine the location of an unincorporated associa¬ 
tion, except that in its case there is no territory in which 
we can by a fiction say that it is inevitably present. As 
to such an association the test must always be what it 
is for a corporation outside the state of its incorpora¬ 
tion. Indeed it is troublesome to see in what other way 
one can attribute location to such an association at all. 
It does not violate common understanding to think of a 
common venture or enterprise as having spatial posi¬ 
tion wherever any part of those activities take place by 
which it is realized. That is a practicable test and it is 
really the only practicable test. To say that it exists 


7 The propriety of speaking motions in the case of motions to 
dismiss for lack of jurisdiction over the subject matter, lack of 
jurisdiction over the person and improper venue is, of course, well 
settled. Victory v. Manning , 128 F. 2d 415, 416 (CA. 3); Central 
Mexico Light & Power Co. v. Munch , 116 F. 2d 85, 87 (CA. 2); 
Kentucky-Tennessee Light & P. Co. v. NashrnUe C. Co., 37 Fed. 
Supp. 728, 736 (W. D. Ky.), affinned 136 F. 2d 12 (C.A. 6); 
2 Moore's Federal Practice (2nd ed.) par. 12.09(2). 
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m • * 


wherever any of its members are is plainly untenable, 
for they all have their individual activities which aije 
altogether alien to the enterprise. To say that the 
enterprise exists wherever and whenever any of the 
members think about it would be childish. There re¬ 
mains, so far as we can see, only what we have sug¬ 
gested ; and we hold that the defendant Association was 
present wherever any substantial part of its activities 
were continuously carried on. * * * 

Accordingly, whether the appellant invoked the authority of 
the United States District Court for the District of Columbih 
as a local trial court or a federal district court, since the 
defendant association carries on no activities in the Distridt 
of Columbia, this action could not be maintained either be¬ 
cause of lack of jurisdiction over the person or because of 
improper venue. FehLhdber Pile Co. v. Tennessee Valley 
Authority, 81 U. S. App. D.C. 124,155 F. 2d 864. 

This rule, considered as one of venue, is not affected by 


the recent revisi 
Citing 28 U.S.C. 




itle 28 of the United States Cod 
ellant argues (Br. 20) that, if th 
United States District Court for the District of Columbi 
found that venue was not proper, it should have transferred 
the case to the appropriate district court. Appellant also 
argues (Br. 15), on the other hand, that there is no other 
court which could acquire jurisdiction over the defendant 
association. 8 It would, of course, be absurd to conclude tha 


8 Article 2 of Allied High Commission Law No. 13 (15 FJEtj 
1056-1057, February 25, 1950) provides: 

“Except when expressly authorized, either generally or in 
specific cases, by the High Commissioner of the Zone in which 
the Court is located, German courts shall not exercise juris¬ 
diction in any non-criminal case: (a) in which any of the 
parties is within the purview of Article 1(a); and (b) in which 
the issues to be decided include any matter arising out of or 
in the course of performance of duties or services with the 
Allied forces.” [The parties included in Article 1(a) are the 
Allied forces and persons accredited to the Allied High Com¬ 
mission, High Commissioner or a Commander of any of the 
occupation forces and the members of their families.] (Em¬ 
phasis added) 

We can merely speculate, of course, whether, but for the sovereign 
immunity of the defendant association, the appellant could obtain 
the necessary authorization to maintain this suit in the German 
courts. 
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Congress, in enacting 28 U.S.C. 1694 , provided, or intended 
to provide, that, where venue is improper, a district court 
must entertain an action if it cannot transfer the case to 
another district court. 


Moreover, the defendant association cannot be, or at least 
has not been, served with process, in the District of Colum¬ 
bia. The affidavit of the Secretary-Treasurer of the defend¬ 
ant association states that the association has authorized no 
one in the District of Columbia to accept service of process 
for it (J.A. 19). This statement is uncontradicted. 

However, the complaint alleges (J.A. 23) that the named 
Department of the Army officials “are designated herein to 
be served with summons and copy of this complaint in their 
capacity as supervisory agents for the defendant ‘Club* ”.® 
The affidavit of the Quartermaster General states (J.A. 16) 
that he is not an agent of the defendant association and the 
affidavit of the Secretary-Treasurer of the defendant asso¬ 
ciation states (J.A. 19) that the association has no agent in 
the District of Columbia. 10 It is submitted that it is clear 


from the Army regulations set forth in the Appendix, infra, 
that whether the named Department of the Army officials 
do or do not indirectly supervise and control the defendant 
association, they are not its agents. Moreover, if, on the 
one hand, the defendant association is not a Government 


0 The meaning of “supervisory agents” is not clear since ordinarily 
agents do not supervise but are supervised by their principals. 
Presumably, appellant means that through the chain of command 
the named Department of the Army officials in their official capacity 
indirectly supervise and control the defendant association. 

10 This might, at first glance, appear to raise an issue of fact 
as to such agency which would require a trial on the merits. How¬ 
ever, as previously shown, no question of an agent by designation 
is involved. It will be observed, therefore, that the existence or 
non-existence of such agency is a question of law entirely dependent 
upon the construction of Army regulations, which, as previously 
mentioned, have the force of law and should be judicially noted. 
Accordingly, there actually is no question of fact to be decided. 
Cf. Washington v. McGrath , — U.S. App. D.C. —, No. 10,413, 
decided April 13,1950; FarraU v. Dist. of Col. Amateur Ath. Union, 
80 U.S. App. D.C. 396, 153 F. 2d 647; National War Labor Board 
v. Montgomery Ward & Co., 79 U.S. App. D.C. 200, 144 F. 2d 
528, certiorari denied, 323 U.S. 774. 
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instrumentality, then it is also clear that these officials 
acting in their official capacity as agents of the Government 
cannot even indirectly supervise or control it. If on the 
other hand, the defendant association is a Government 
instrumentality and still is not immune from suit, only 
those of the named Department of the Army officials who 
through the chain of command have authority over the 
European Theater Commander and personnel in his com¬ 
mand could be said even indirectly to supervise and control 
the defendant association. It is particularly noteworthy 
in this connection that the Quartermaster General is the 
only Army official who has been served on behalf of thb 
defendant association 11 (J.A. 11-12). The Court may take 
judicial notice that by virtue of the organization of the 
Department of the Army the Quartermaster General exer¬ 
cises no command authority over the European Theater 
Commander or personnel in the latter’s command. See AR 
10-15, July 13, 1942; AR 30-35, December 8, 1942; and De¬ 
partment of the Army Circular No. 64, March 10, 1948, ad 
amended by Circulars No. 165, June 2, 1948, and No. 342, 
November 1,1948. Service of process upon him would not, 
in any event, therefore, be service upon the defendant asso¬ 
ciation. We conclude that the District Court could not, or at 
least did not, acquire jurisdiction over the person of the| 
defendant association. 

Attempting to draw an analogy between the defendant 
association and a corporation, appellant argues (Br. 22) 
that corporations may be sued in the state of their domicile 
or incorporation and that, therefore, the defendant associa¬ 
tion should be suable in the District of Columbia where the 
regulations authorizing its establishment were issued. The 


11 Since this does not purport to be a suit against the United 
States, but one upon a contract to which the United States is not 
a party, service upon the Attorney General and the United States 
Attorney for the District of Columbia was, of course, of no effect. 
Service was made upon Mr. Margolies only as agent for the 
Quartermaster General (J.A. 12). Moreover, since no answer to 
the original complaint was filed, service of the amended complaint 
upon the United States Attorney only could not enlarge whatever 
jurisdiction the court already had. 
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argument is fallacious for the following reasons. First, the 
defendant association is not a corporation, and, therefore, 
has no state of incorporation. Second, the defendant asso¬ 
ciation was established pursuant to European Theater 
Army regulations, the Army regulations issued by the 
Department of the Army merely authorizing the issuance 
of such regulations by the Theater Commander and being 
themselves expressly limited to the continental United 
States. If any analogy between the Army regulations and 
state corporation laws should be drawn, therefore, the 
Department of the Army regulations would be similar to a 
congressional enactment providing that the states could 
issue their own corporation laws, and the European Theater 
regulations would be the equivalent of the corporation laws 
of a state. The domicile, then, would be in the European 
Theater, not the District of Columbia. 

Furthermore, it might be added that this action could not 
be maintained as a suit against the United States itself. 
Not only is this a suit upon a contract to which the United 
States is not a party, but Army regulations, as previously 
shown, expressly disclaim liability of the United States on 
such contracts. Moreover, the amount involved exceeds the 
$10,000 jurisdictional limitation imposed by the Tucker Act 
upon contract actions against the United States in the 
District Court. 


CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 
Joseph M. Howard, 
Joseph F. Goetten, 
Assistant United States Attorneys. 
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APPENDIX 


4, U.S.C. 15 provides: 

(a) The provisions of sections 13 and 14 of this titie 
shall not be deemed to authorize the levy or collection 
of any tax on or from the United States or any instru¬ 
mentality thereof, or the levy or collection of any tax 
with respect to sale, purchase, storage, or use of tan¬ 
gible personal property sold by the United States or 
any instrumentality thereof to any authorized pur¬ 
chaser. 

(b) A person shall be deemed to be an authorized 
purchaser under this section only with respect to pur¬ 
chases which he is permitted to make from commissar¬ 
ies, ship’s stores, or voluntary unincorporated organi¬ 
zations of Army or Navy personnel, under regulation^ 
promulgated by the Secretary of War or the Secretary 
of the Navy. (Oct. 9, 1940, ch. 787, § 3, 54 Stat 1060.) 

I 

Pertinent portions of Army Regulations No. 210-50, De^ 
cember 13,1945, are as follows: 

Army Regulations War Department 

No. 210-50 Washington 25, D. C.l 

13 December 1945 


• • * 

Nonappropriated Funds 

• • • | 

I 

1. General.—Certain revenue-producing and welfare 
activities are necessary adjuncts to the Army and are! 
authorized. Revenue-producing, welfare, and sundry 
activities are designed to supplement activities sup¬ 
plied by the Government from appropriated funds and 
are designed to contribute to the comfort, pleasure, 
contentment, and mental and physical improvement of 
military personnel; the funds accumulated will be dis¬ 
bursed solely for the benefit of military personnel. The 
nature of these activities imposes on the War Depart¬ 
ment the responsibility of supervising their adminis¬ 
tration and providing adequate controls. 

2. Scope.—The policies and procedures prescribed in 
these regulations are directly applicable within the con- 
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tinental limits of the United States. Theater and de¬ 
partment commanders outside the continental United 
States will adopt such portions of these regulations as 
are applicable and will establish appropriate policies, 
procedures, and controls in connection therewith. 

3. Definitions.— a. Nonappropriated funds. —Nonap- 
propriated funds consist of cash, investments, or other 
assets accumulated to finance the conduct of revenue- 
producing, welfare, and certain other activities. • * * 

4. Funds authorized.— a. The following funds of rev¬ 
enue-producing activities are authorized: 

(1) The Army exchange fund. 

(2) Funds of Army exchanges. 

(3) The Army Motion Picture Service Fund. 

(4) Funds of Army theaters. 

(5) Book department funds at service schools. 

(6) The “Yank” fund. 

(7) Such other funds as the War Department may 
authorize. 

b. The following types of welfare funds are author¬ 
ized: 

(1) The Army Central Welfare Fund. 

(2) Central post funds. 

(3) Headquarters funds of the headquarters of 
installations and of those organizations larger than 
a company such as battalions, regiments, and higher 
organizational units. 

(4) Unit funds of organizations smaller than bat¬ 
talions such as companies, troops, batteries, bands, 
or detachments. Medical Department units or de¬ 
tachments, whether or not stationed at a hospital, 
may have unit funds. 

(5) Special welfare funds. 

(6) Civilian welfare funds. See AR 210-100. 

c. The following types of sundry funds are author¬ 
ized : j 

(1) Funds of officers ’ clubs, noncommissioned offi¬ 
cers * clubs, aviation cadet clubs, etc. 

(2) Post mess funds as provided in AR 210-60. 

• it 
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5. Policies.—The following policies with respect to 
the establishment, management, operation, and control 
of nonappropriated funds are prescribed: 

a. Control of the accumulation, distribution, and use 
of nonappropriated funds is the responsibility of the 
War Department. 


d. Organizational units have no proprietary interest 
in such activities or in the profits generated thereby.! 


• i • 

h. Activities and funds authorized in these regula¬ 
tions are Government instrumentalities and are entitled 
to the immunities and privileges of such instrumental¬ 
ities except as otherwise directed by the War Depart¬ 
ment. 

i. Cash, securities, or other property of a nonappro¬ 
priated fund will at no time be distributed to individ¬ 
uals, except as provided in paragraphs 17 and 19 of 
these regulations. 

j. An officer who is charged with audits of nonap¬ 
propriated funds or whose duties entail the disburse¬ 
ment of public funds will not be assigned additional 
duties as custodian of a nonappropriated fund. 


• * • 


Pertinent portions of European Theater Circular No. 8]., 
June 3,1946, are as follows: 


Headquarters 


Circular 
Number 81 


U. S. Forces, European Theater 


) 

) 


3 June 1946 




2. Scope. This circular governs nonappropriated 
funds of all organizations of the United States Army 
within the limits of the European Theater, except those 
of transient units or organizations. 

3. Definitions, a. Nonappropriated Funds. Nonap¬ 
propriated funds are derived from cash, investments, ojr 
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other assets accumulated in the conduct of revenue- 
producing, welfare and sundry activities. 

• • • 

4. Funds Authorized. In this theater nonappropri- 
ated funds are authorized as follows: 

i 

a. Revenue-producing funds: , 

(1) The Theater Army Exchange Fund. 

i 

• • • 

c. Sundry funds: 

(1) Funds of associations of military personnel, 1 
such as officers’ clubs, non-commissioned officers’ , 
clubs, enlisted men’s clubs, civilian clubs, rest hotels, j 
camp restaurants or similar activities. 

(2) Mess funds. 

• • • 

5. Policies . The following policies with respect to j 
the establishment, management, operation, and control 
of nonappropriated funds are prescribed: 

a. Control of the accumulation, distribution, and 

use of nonappropriated funds is the responsibility of 
the USFET Central Welfare Fund. 1 

b. Nonappropriated funds are: 

(1) Primarily for the welfare and recreation of 
the military or civilian personnel currently stationed 
at a War Department installation, and 

(2) Secondarily for the welfare and benefit of the 
entire Army or all civilian employees of the War 
Department. 

c. Accumulations of nonappropriated funds in ex¬ 
cess of the requirements of an installation or activity, 
as determined under the controls established from time i 
to time by Headquarters, US Forces, European Thea¬ 
ter, may be redistributed by the USFET Central Wel¬ 
fare Fund to satisfy the needs of less fortunate instal¬ 
lations or units (see Pars 11 and 12 below). 

d. Organizational units have no proprietary interest i 
in such activities or in the profits generated thereby. i 

• • • 

g. Activities and funds authorized in these regula¬ 
tions are government instrumentalities and are entitled 
to the immunities and privileges of such instrumental!- 
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ties, except as otherwise directed by the War 
ment. 

• • • 



7. USFET Central Welfare Fund. a. The USFET 
Central Welfare Fund is available for the purpose of 
establishing associations and clubs of military and civil¬ 
ian personnel, on a loan or grant basis. Request for 
such loans or grants will be submitted, through chan¬ 
nels, to major commands responsible for the proper 
supervision of such association or club. Application 
for such loans or grants will include: 

(1) Detailed description of the project for which 
they are needed and complete justification for them. 

(2) Detailed estimate of the cost of the project. 

(3) A statement of the funds, material or labor 
which are available from other sources and the bal¬ 
ance required as a grant or loan. 

(4) The terms under which the loan can be repaid. 

b. No grants will be made from the USFET Centrial 
Welfare Fund where appropriated funds are available 
or where the item or services are available through nor¬ 
mal supply channels. Major commands will not enter¬ 
tain applications from lower echelons when such appli¬ 
cations are for the sole purpose of increasing sujeh 
funds to authorized limits. All distribution of money, 
when made from USFET Central Welfare Fund, will 
be made to: 


(1) Headquarters of major commands in the thea¬ 
ter for: 


(a) Redistribution to lower echelons. 

(b) Use in welfare activities. 

(2) To other commands reporting directly to the 
Commanding General, US Forces, European Thea¬ 
ter. 

(3) To theater special staff sections for welfare 
activities on a theater level. 

(4) Army Central Welfare Fund, War Depart¬ 
ment, Washington, D. C. 

(5) The method of payment will be prescribed by 
the Board of Directors, USFET Central Welfare 
Fund, and separate instructions will be issued to each 
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applicant who requests a loan as to how and when 

repayment will be made 

• * ■ • 

12. Sundry Funds, a. Funds of clubs and similar 
associations. When the establishment of a club or asso¬ 
ciation is approved by the installation commander con¬ 
cerned, a notice including evidence of such approval 
will be sent directly to the USFET Central Welfare 
Fund, stating the name of the club or association, the 
class of membership, any restrictions on membership, 
the organization from which members will be derived, 
the purpose of the club or association, facilities which 
exist or are planned for the use of the members, and 
the name and rank of the custodians. 

b. The constitution and by-laws of each club and asso¬ 
ciation having an established revenue-producing or sun¬ 
dry fund, within an installation in the theater, will con¬ 
tain a provision that, on final disposition, the funds of 
the revenue-producing or sundry fund will be trans¬ 
ferred to USFET Central Welfare Fund. When a club 
or association is being disbanded, a notice to that effect ! 
will be sent directly to the USFET Central Welfare 
Fund for necessary action, stating the date when such 
activity will cease and the estimated date when the 
monetary balance remaining, in the fund will be trans¬ 
mitted to the USFET Central Welfare Fund. 

c. The purchases from revenue-producing and sundry 
funds will be so regulated that such purchases will not 
operate to defeat the spirit and purpose of local mili¬ 
tary government rationing regulations or restriction 
policies. The purchase of services from revenue-pro¬ 
ducing and sundry funds will be in accordance with 
local military regulations and policies. 

d. Clubs and associations are authorized to have a 
net working capital (excess of current assets over cur¬ 
rent liabilities) equal to that required for two months’ 
operation, computed as being two times the average net 
operating expense of the six months period ending on 1 
the last day of the preceding month. (For form see 
Annex C.) Any amount in excess of this will be trans¬ 
ferred to USFET Central Welfare Fund. (See Par 
14d(l).) 

Ill— Administration of Funds. 13. Safeguarding of 
Nonappropriated Funds, a. Removal of Funds. Ex- j 
cept as may be otherwise prescribed by this circular, 1 
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the custodian of a fund will not permit the removal of 
any of the cash or other assets of the fund from the 
location of the organization or other agency to which it 
pertains. However, payment in the conduct of business 
or deposits in banking institutions under the official 
designation of the fund are not included in this prohibi¬ 
tion. 

b. Cash on Hand. Cash in amounts approved by the 
installation commander concerned may be kept, at the 
risk of the custodian, in his personal possession for 
necessary cash payments. Under no circumstances will 
cash be permitted to remain in any unprotected place 
or for unreasonable periods of time on the person of 
the custodian. 

c. Depositories. (1) Cash in excess of the amount^ 
required for immediate use will be safeguarded by the 
most practicable of these means: 

(a) By purchase of postal money orders at anyj 
US APO. The cost of the money orders is a legiti¬ 
mate expenditure of the fund. 

(b) By use of treasury checks issued, in exchange 
for cash, at any US Army finance office. 

(c) By use of military payment orders to be ob¬ 
tained at any US Army finance office. 

(d) By deposit in local US banks or branch banks. 

(2) The above means will be used only in the official 
designation of the fund and not in favor of the custod¬ 
ian in his individual capacity. 

14. Accounting Requirements and Reports, a. Re¬ 
sponsibilities. It is the direct responsibility of com¬ 
manding officers of organizations to which funds per¬ 
tain, to insure that the funds are operated in accordance 
with accepted sound business practices and in compli¬ 
ance with War Department and theater circulars, reg¬ 
ulations and directives. Councils and boards are re¬ 
sponsible, as provided in Par 14b, below, for the estab- | 
lishment of the proper accounting systems for adequate 
control of the fund operations and for the prompt sub¬ 
mission of required reports. Custodians of funds are 
primarily responsible for the maintenance of the neces¬ 
sary records and procedures to reflect the current status 
and condition of their respective funds, and to provide 
current data for reporting purposes in accordance with 
applicable accounting and reporting procedures. 


I 
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(b) Accounting Systems. (1) General. Accounting 
procedures of all funds will include such records as will 
provide adequate data for the desired reports, and will 
reflect fully the current records and indicate the cur¬ 
rent status and condition of the fund. Without com¬ 
promise, with these requirements, simplicity will be 
sought. 

(2) The system of accounts will be prescribed by: i 

(a) The Theater Chief of Special Services, subject 
to the provisions of AR 210-65, 12 Jun 1945, for the 
Theater Exchange Fund and for funds of all subordi- ! 
nate exchanges. 

(b) The Chief, Information and Education Service, 
this headquarters, subject to the staff supervision of 
the Fiscal Director, this headquarters, for: 

1. Stars and Stripes Fund. 

2. Special staff sections’ funds, this headquarters. 

(c) The Board of Directors, USFET Central Wei- | 
fare Fund, for the USFET Central Welfare Fund. 

(d) The board of directors of major command cen¬ 
tral funds for central welfare funds of their command. 

(e) The Central Hospital Fund Council for the Cen¬ 
tral Hospital Fund and for all hospital funds in the 
theater. 

(3) System of accounts for headquarters and unit ! 

funds, (a) Thes e fun ds will utilize Council Book, WD 
AGO Form 10-4 (WD QMC Form No. 15), and the sys¬ 
tem provided by it, as a means of recording their cash i 
receipts, expenditures and balances. i 

(b) In the case of any higher headquarters or other 
installation, any system of accounts may be prescribed 
for use in conjunction with the Council Book. 

i 

(4) System of accounts for sundry funds. Custod- '■ 
ians will main adequate records, showing all cash re¬ 
ceipts and disbursements, properly supported by a 
bona-fide voucher representing the transaction. In 
addition, a ledger will be kept wherein transactions 
will be summarized for statement purposes. 

c. Accounting Records. (1) General Requirements. 
Accounting records will conform with recognized ac- 1 
counting procedures and shall be accurate, legible and 
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neat. No erasures or eradications will be permitted; 
corrections will be made by an explanatory voucher. 
Transactions pertaining to a fund will be entered in 
the accounting record promptly. All records will be 
kept in US currency values. Accounting records, in¬ 
cluding bank statements, their reconciliations and can¬ 
celled checks, where applicable, will be retained for 
three years after they are inspected and will be de¬ 
stroyed, provided that no claim, criminal action, or dis¬ 
ciplinary action has been initiated with respect to any 
entry or omission. A certified listing of the records 
destroyed, together with the Inspector General's re¬ 
port, will be filed with the current records. 

(2) Records to be maintained . Records will include, 
but will not be limited to, the following, where applic¬ 
able: 

(a) Vouchers. All transactions of nonappropriated 
funds involving the receipt or expenditures of monies 
or properties, will be evidenced by properly itemize^ 
vouchers. (For form see Annex A.) Expenditure 
vouchers will be supported by dealers’ invoices, deliv¬ 
ery tickets or similar documents. A single vouchee- 
may be used to cover multiple transactions involving 
a single project and will be used to cover each petty 
cash reimbursement. Vouchers will be numbered iu 
sequence, beginning with number one for each monthj; 
the voucher numbers, as well as the date of receipt or 
payment, will be recorded in the space provided in the 
council book or similar record. Vouchers will be filed 
by months, in numerical order, and should be used for 
all transactions in any month, regardless of whether the 
vouchers are for receipt or for payment. So far a$ 
practicable, vouchers will be of a uniform size, prefer]- 
ably 8 x IOMj inches. Items of an expendable nature^ 
purchased for consumption or distribution, will be sq 
certified on the voucher; otherwise they will be entered 
on the property record. 

(b) Cash Record. A record will be kept, in US curi 
rency values, of all monetary receipts and expenditures] 
Cash receipts must be supported by cash register tap^ 
or other satisfactory evidence of total sales. 

(c) Property Record. 1. A separate record will be| 
kept of all nonexpendable property evidencing purchase! 
cost in US currency value, date of acquisition, condition 
of property (old or new), and the appropriate voucher 
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number. This record will be divided into three sections, 
as follows: 

a. Property purchased. 

b. Property acquired by donation or by loan. 

c. Contract services, including magazine subscrip¬ 
tions. 

2. Property which is lost or damaged beyond useful¬ 
ness, or which has become unserviceable through fair 
wear and tear, will be dropped from the property rec¬ 
ord, on a certificate approved by the council or board 
of directors and filed with the vouchers. The entry of 
such property in the property records will be red-lined 
and the date of the certificate will be noted under a 
column headed “Disposition”. In the case of property 
lost, destroyed, or damaged beyond usefulness, through 
fault or neglect, such action will be taken as will reim¬ 
burse the fund in the amount of the loss. The entry for 
property sold or otherwise disposed of will similarly 
be red-lined, and the date of the voucher or certificate 
will be noted under “Disposition”. 

(d) Accounts Receivable. A record will be kept of 
all amounts due the fund. 

(e) Bills Payable. A record will be kept of all 
amounts owed by the fund. Financial reports will also 
show any deferred liabilities or commitments of the 
fund. 

(f) Inventories. A stock record will be kept of any 
material, merchandise or supplies on hand, which will 
be verified during a periodic physical inventory, con¬ 
ducted at least monthly or as frequently as may be 
necessary, by a disinterested officer. 

(g) Coupons or Tickets. Where coupons (“chits”) 
or books of coupons are used, as in clubs, to facilitate 
the handling of cash in connection with the sale of food 
or drinks, a register will be kept of all unsold coupons. 
This register will be credited for all coupons sold, and i 
debited for all coupons taken in, each day. Sales, re¬ 
funds and redemptions of coupons or books will be evi- i 
denced by vouchers. Cash receipts for coupons or books 
sold will be entered in a separate accounts payable 
record, showing the liability for outstanding coupons, ! 
to be liquidated by daily sales of merchandise or serv¬ 
ices. 

(h) Bank Deposit Slips. Bank deposit slips, where i 
used, will be prepared in duplicate and the duplicate 
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copy, stamped or receipted by the bank, will be re-1 
tained in a separate file. 

(i) Bcmk Statements and Cancelled Checks. Bank 
statements and cancelled checks will be rendered 
monthly and reconciled. 

(j) Financial statements such as statements of con¬ 
dition (balance sheets) and operating (profit and loss) 
statements will be prepared in US currency values. 

d. Preparation and Submission of Financial Reports. 
Not later than the 10th of each month, the custodian of 
each nonappropriated fund will prepare a statement of 
the condition of the fund as of the last day of the pre¬ 
ceding month. (See Annex B for form to be utilized.) 
Unit commanders, at the regimental or corresponding 
level, will transmit all financial statements of units 
under their command to the Central Welfare Fund, 
through the Theater Adjutant General, accompanied 
by a certificate to the effect that: first, the statements 
transmitted include all funds existing within the com¬ 
mand ; second, that any funds determined to be in excess 
of the limits prescribed by this circular are being, or 
will be, transmitted to the USFET Central Welfare 
Fund; and third, that all funds, except as specifically | 
noted, have been inspected during the preceding 12 
months. In the case of funds which have not been so 
inspected, a statement will be included giving the rea- ■ 
sons for such lack of inspection and the estimated date 
on which such inspections will be completed. In addi¬ 
tion the accounts will be closed and financial reports 
prepared and submitted to USFET Central Welfare 
Fund when a unit or organization is inactivated, when 
it is departing from the theater, when there is a change 
of custodian, or when the activity to which a sundry 
fund pertains is terminated. 

(1) Each revenue-producing or sundry fund will pre¬ 
pare a balance sheet and profit and loss statement, 
monthly, and transmit one copy to the USFET Central 
Welfare Fund. When the net working capital of the 
fund of a club or association exceeds that required for 
two months’ operation, action as directed in Par. 12d 
will be taken. ‘‘Net Working Capital”, as used in this 
circular, is defined as the difference between the total 
current assets of the fund and its current liabilities, in¬ 
cluding any deposit made in the fund which is subject 
to repayment. Headquarters and unit funds will sub¬ 
mit the form “Special Report of Unit or Headquarters 
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Fund” (Annex D) on 1 Jul. 1946 and quarterly there¬ 
after. This form will also be prepared whenever a re¬ 
quest for allocation of funds is made. 

(2) Not later than the 15th of each month, the chief 

of each theater special staff section operating a fund 
will transmit to the USFET Central Welfare Fund, an 
analysis, summarizing the transactions of the fund for 
the preceding month, in support of the balance sheet 
and the profit and loss statement. i 

(3) A copy of a financial statement showing the sta¬ 
tus of each headquarters and unit fund, as a summary 
of its revenues and expenditures, will be posted on the 
bulletin board, at least quarterly, in order that the per¬ 
sonnel of the unit or organization to which the fund per- i 
tains may be apprised of its condition. 

15. Transfer of Nonappropriated Funds . a. No part 
of the cash or other assets of a unit or headquarters 
fund will be transferred to other nonappropriated 
funds, when only a portion of the personnel of an or- \ 
ganization are transferred to, reconstituted in, or redes¬ 
ignated as another organization. If an entire organiza¬ 
tion is transferred to, reconstituted in or redesignated , 
as another organization, the assets and liabilities of | 
the unit or headquarters fund pertaining to that 
organization, including distributions due but unpaid, 
will also be transferred. However, such transfer will 
not be made without first obtaining approval from the 
Board of Directors, USFET Central Welfare Fund. 
When requesting approval for such transfer, the fol¬ 
lowing information will be submitted: , 

(1) Financial statements showing status of the fund 
at the time of the transfer. 

(2) Total strength of the organization. 

b. Sundry and other revenue-producing funds will 
not be transferred from one organization to another 
similar organization, without specific authorization of 
the Board of Directors, USFET Central Welfare Fund., 
When a request for such authorization is submitted to 
the board for consideration all pertinent data relating 
to said request will be included. 

c. The transfer of nonappropriated funds from a 
custodian to his successor will be accompanied by the 
preparation of the following financial statements: 

(1) Balance sheet showing assets and liabilities. 
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(2) A statement of revenues aDu expenditures sin<je 
tlie last closing of the accounts. 

(3) A statement of the bank balance as of the date if 
transfer and a reconciliation, showing the outstanding 
checks. 

(4) The above statement will carry this certificate: 
“I certify that, to the best of my knowledge and belief, 
the attached statements are a complete and accurate 

record of the status of the-fund, revealing 

all amounts due the fund and all outstanding liabilities 
of the fund, and that the property owned by the fund, 
including merchandise, supplies, cash and equipment, 
based on physical inventory, is on hand.” When neces¬ 
sary, this certificate will be changed to be in accordance 
with the facts. The successor custodian will receipt for 
the fund property, after satisfying himself of the accu¬ 
racy of the statements. 


16. Disposition of Nonappropriated Funds, a. No 
disposition of nonappropriated funds to other element^ 
of a command will be made without the prior approval 
of the Board of Directors, USFET Central Welfar^ 
Fund. Cash, securities or other property of nonapprd- 
priated funds will at no time be distributed to individ¬ 
uals. A fund will not be recklessly dissipated at any 
time, nor will any unusual expenditures or benefits be 
made, in anticipation of the inactivation of the unit or 
organization or termination of the activity. A request 
for the reallocation of a sundry fund may be made tb 
the USFET Central Welfare Fund wdien the activity 
operating the fund is terminated and funds are needed 
for a new, but similar, activity. Such requests will 
contain: 


(1) Name of new and old funds. 

(2) The final net worth of the old fund and current 
or proposed initial net worth of the new fund. 

(3) Statement as to the nature and type of activity 
of the old and new funds. 

(4) Disposition of personnel participating in the old 
fund and membership of unit or activity operating the 
new fund. 

(5) Narrative justification for the request. 

b. When a unit or organization is inactivated, or any 
activity operating a fund is terminated, the monetary 
balances in all welfare and sundry funds will be trans- 
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ferred to the USFET Central Welfare Fund, except 
when the entire unit or organization is transferred or i 
reconstituted. Prior to departure from its present sta- i 
tion all indebtedness against any fund will be cleared, 
all amounts due the fund from any source will be col- 1 2 
lected, bank accounts will be closed and transferred to 1 
the USFET Central Welfare Fund, and the fund rec- 1 
ords will be filed with the organizational records, and 
a final statement will be obtained from every concern 
with whom business transactions were made since the 
beginning of the fund. 

c. When nonappropriated funds have unexpended ' 
balances, including US War Bonds and custody re¬ 
ceipts, at the time of their inactivation, such balances 
will be transferred to the USFET Central Welfare 
Fund. War Bonds or certificates will be transferred 
by letter of transmittal in the form prescribed in Ap¬ 
pendix XX, WD/RR 1-6, to the USFET Central Wel¬ 
fare Fund. Any unexpended balance due the USFET 
Central Welfare Fund from any unit or headquarters 
welfare or sundry fund will be remitted to the USFET 
Central Welfare Fund, prior to departure of the re¬ 
sponsible unit or headquarters from this theater, in 
form of US Postal Money Order or check made payable j 
to the USFET Central Welfare Fund. The company i 
or unit council books or other financial records pertain- ; 
ing to such funds will not be mailed with the cash trans¬ 
mittal, but will be wrapped separately and mailed di¬ 
rect to the USFET Inactive Records Depot, IG Far- 
ben Administration Building, A-70, APO 757, c/RTO, 1 
Hoechst/Main, Germany. Any balance properly car¬ 
ried on a ration savings account, however, will be turned 
in to a disbursing officer for deposit to the credit of 
the appropriation “Replacing Quartermaster Service, 
Army”. Transfers from any nonappropriated fund to 
a ration savings account are unauthorized. 

d. Property of a nonappropriated fund, exclusive of 
property donated by the American Red Cross, or prop- 1 
erty borrowed, will be disposed of as follows: 

(1) By sale to other welfare and sundry funds as \ 
preferred bidders. 

(2) By sale to other purchasers, provided that no 

military bidders can be found and then only with the 
approval of the next higher commander. t 
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(3) By donation to other welfare and sundry funds 
or by turning over to a salvage officer for disposition 
in the event that no purchaser can be found. 

e. No property will be deliberately abandoned. A re¬ 
ceipt will be taken from the responsible person who 
receives such property and will be kept in the records 
to show the disposition of the property. 

f. Property will not be donated or transferred to the 
USFET Central Welfare Fund. 

17. Audits of Nonappropriated Funds, a. Every 
nonappropriated fund will be audited quarterly by a 
disinterested officer. An additional audit will also be 
made when the fund is closed by reason of a change of 
custodian, inactivation of a unit or organization, de¬ 
parture from the theater, or termination of the activ¬ 
ities to which it pertains. The auditing officer will be 
designated by the appropriate commander. Other addi¬ 
tional audits will be made when deemed necessary by 
the appropriate commander or by commander of a 
higher headquarters. 

b. The auditing officer will inquire into all matters 
affecting the financial status of the funds audited, will 
ascertain the propriety of the expenditures, will ascer¬ 
tain that all proper revenues have been received and 
recorded, and will recommend necessary corrective ac¬ 
tion where irregularities are found to exist. 

c. Funds will not be expended for the hire of com¬ 
mercial auditors except as provided in Par. 21a, AR 
210-50,13 Dec. 1945. 

18. Inspections of Nonappropriated Funds. Except 
for such nonappropriated funds as the Theater Com¬ 
mander may direct from time to time be inspected semi¬ 
annually, inspections of all nonappropriated funds will 
be made annually. When funds are closed by reason of 
inactivation of a unit or organization maintaining a 
nonappropriated fund, departure of such unit from the j 
theater, or termination of the activities to which a non¬ 
appropriated fund pertains, they will be inspected when¬ 
ever practicable by an Inspector General of the com¬ 
mand charged with the responsibility for, or having im¬ 
mediate jurisdiction over, such funds. Custodians of 
nonappropriated funds not inspected by an Inspector 


General during any 12 months or longer period, will 
notify the Inspector General of the command respon¬ 
sible for such inspection by letter, giving the name of 
the fund, custodian and date last inspected. 

(AG 123 GAP-AGP) 

By Command of General McNarnet : 

M. G. White, 

Major General, GSC, Acting Chief of Staff . 

Official: 

/s/ L. S. Ostrander, 

Brigadier General, USA, Adjutant General . 
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